Department of Defense

DIRECTIVE

YRR 133712

ASD( P§R)
SUBJECT : Enlisted Adm nistrative Separations

Ref er ences: (a) DoD Directive 1332.14, subject as above, January 28, 1982
(hereby cancel ed)
(b) Section 977 of title 10, United States Code (Denial of
Certain Benefits to Persons Who Fail to Conplete at Least
Two Years of an Original Enlistnent)

(¢c) Pub. L. No. 97-66, “The Veterans’ Disability Conpensation,
Housi ng, and Menorial Benefits Amendnents Act of 1981",
Cctober 17, 1981, (95 Stat. 1035)

(d) Sections 801-940 of title 10, United States Code (Uniform
Code of Mlitary Justice, Articles 1-140)

(e) through (y) , see enclosure 1

A. REISSUANCE AND PURPOSE

This Directive reissues reference (a) and updates policy,
responsibilities, and procedures governing the adnministrative separation of
enlisted nmenbers fronf the MIlitary Services.

B. APPLICABILITY

This Directive applies to the Ofice of the Secretary of Defense and the
Mlitary Departnents ( including their Reserve conponents) . The term
‘“Mlitary Services, * as used herein, refers to the Arny, the Navy, the Ar
Force and the Marine Corps .

C. DEFINITIONS

Terns used in this Directive are defined in enclosure 2.

D poLICY

1. It is DoD policy to pronote the readiness of the MIlitary Services by
mai nt ai ni ng hi gh standards of conduct and perfornmance. Separation policy
pronotes the readiness of the Mlitary Services by providing an orderly means
fo:

a. Judge the sui tabi 1 i ty of persons to serve in the Arned Forces on
the basis of their conduct.

b. Ensure that the MIitary Services are served by individuals
capabl e of meeting required standards of duty performance and discipline;

c. Mintain standards of performance and conduct through
1



characterization of service in a system that enphasized the inportance of
honor abl e servi ce;

d. Achieve authorized force |levels and grade distributions; and

e. Provide for the orderly admnistrative separation of enlisted
personnel in a variety of circunstances.

2. DoD separation policy is designed to strengthen the concept that
mlitary service is a calling different fromany civilian occupati on.

a. The acquisition of mlitary status, whether through enlistnent or
i nduction, involves a conmtnment to the United States, the service, and one’s
fellow citizens and Service nenbers to conplete successfully a period of
obl i gated service. Early separation for failure to neet required standards
of performance or discipline represents a failure to fulfill that conmtnent.

_ b. MIllions of Americans from diverse backgrounds and with a w de
variety of aptitudes and attitudes upon entering mlitary service have served
successfully in the Armed Forces. It is DoD policy to provide Service
menbers with the training, notivation, and professional |eadership that
inspires the dedicated enlisted menber to enulate his or her predecessors and
peers in neeting required standards of performance and discipline.

_ c. The Mlitary Services make a substantial investnent in training,
time, equipment, and related expenses when persons are enlisted or inducted
into mlitary service. Separation prior to conpletion of an obligated period
of service is wasteful because it results in |loss of this investment and
generates a requirement for increased accessions. Consequently, attrition is
an issue of significant concern at all |levels of responsibility within the
Armed Forces. Reasonable efforts should be nmade to identify enlisted menbers
who exhibit a Iikelihood for early separation, and to inprove their chances
for retention through counseling, retraining, and rehabilitation before
initiation of separation proceedings. Enlisted menbers who do not
denonstrate potential for further mlitary service shoul d be separated to
avoid the high costs in terns of pay, admnistrative efforts, degradation of
nmoral e, and substandard m ssion performance that are associated wWth
retention of enlisted menbers who do not conformto required standards of
di scipline and performance despite efforts at counseling, retraining, or
rehabi litation.

E. RESPONSIBILITIES
1. The Assistant Secretarv of Defense for Personnel and Readiness nay

suppl enent the enclosures to this Directive, and may delegate the authority
to establish reporting requirenents for the reasons for separation (Part 1,
enclosure 3) to a Deputy Assistant Secretary.

2. The gsecretaries 0f the Militarv Departments shall prescribe
i npl ementing documents to ensure that the policies, standards, and procedures
in this Directive are admnistered in a manner that provides consistency in
separation policy to the extent practicable in a systemthat is based on
command discretion. The inplenenting docunents also shall address the
following matters:

A ELQQBSSiIH}_QQgHg. The Secretary concerned shal 1 establish
processing tine goals for the types of adm nistrative separations authorized
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by this Directive. Such goals shall be designed to further the efficient
adm nistration of the Arnmed Forces and shall be nmeasured fromthe date of
notification to the date of separation. Normally such goals shoul d not
exceed 15 working days for the notification procedure (Part 3, section B.,
encl osure 3) and 50 working days for the admnistrative board procedure (Part
3, section C., enclosure 3). GCoals for shorter processing times are
encouraged, particularly for cases in which expeditious action is Iikely.
Variations may be established for conplex cases or cases in which the
separation authority is not located on the same facility as the respondent.
The goals, and a programfor nonitoring effectiveness, shall be in the

i npl enenting document of the MIlitary Department. Failure to process an
adm ni strative separation within the prescribed goal for processing tines
shall not create a bar to separation or characterization.

b. periodic Explanations. The Secretary concerned shall prescribe
aPproprlate internal procedures for periodic explanation to enlisted nenmbers
of the types of separations, the basis for their issuance, the possible
effects of various actions upon reenlistnent, civilian enplognent, vet erans’
benefits, and related natters, and the effects of 10 vu.s.c. 977 (reference

(b)) and Pub. L. No. 97-66 (1981) (reference (c)) concerning denial of certain
benéfits to menbers who fail to conplete at |east 2 years of an original
enlistment. Such explanation may be provided in the formof a witten fact
sheet or simlar document. The periodic explanation shall take place at

| east each tinme thelngV|S|ons of the Uniform Code of MIlitary Justice (ucMJ)
are explained under ticle 137 of the UCM) (reference (d)). The requirenent
that the effects of the various types of separations be explained to enlisted
menbers is a command responsibilify, not a procedural entitlement. Failure
on the part of the menber to receive or to understand such explanation does
not create a bar to separation or characterization.

C Provision of Information During SeparatiOn Processing. The

Secretary concerned shall ensure that information concerning the purpose and
authority of the Discharge Review Board and the Board for Correction of
MIlitary/ Naval Records, established under 10 vu.s.c. 1552 and 1553 (reference
(e) ) and DoD Directive 1332.28 (reference (f) ) is provided during the
separation processing of all nenbers, except when the separation is for an

i nmedi ate reenlistment. Specific counseling is required under 38 U S .C

3103 (a) (reference (g) ) which states that a di scharge under other than
honorabl e conditions, resulting froma period of continuous, unauthorized
absence of 180 days or nore, is a conditional bar to benefits adm nistered by
the Veterans Admi nistration, notw thstanding any action by a D scharge Review
Board. The information required by this paragraph should be provided in the
formof a witten fact sheet or simlar document. Failure on the part of the
menber to receive or to understand such explanation does not create a bar to
separation or characterization.

F. EROCEDURES

Procedures and standards for inplementing the policy in section D. |,
above, are in enclosure 3.



G. EFFECTIVE DATE AND IMPLEMENTATION
1. This Directive is effective February 5, 1994.

2. This Directive applies only to adm nistrative separation proceedi ngs
initiated on or after February 5, 1994 unless the Secretary of the Service
concerned determnes that it should be applied in a particular case in which
proceedings were initiated before that date.

3. Forward two copies of proposed inplenenting docunents to the
Assi stant Secretary of Defense for Personnel and Readi ness within 30 days of
the signature date.

Encl osures - 4
1. References
2. Definitions
3.  Standards and Procedures
4,  @iidelines for Fact-Finding Inquiries into Honosexual Conduct
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REFERENCES, continued

Section 1552 of title 10, United States Code (Correction of Mlitary
Records) and Section 1553 (Review of Discharge or Dismssal)

DoD Directive 1332.28, “Discharge Review Board (prRB) Procedures and
Standards, " August 11, 1982

Section 3103 of title 38, United States Code (Certain Bars to Benefits
(Veterans Adm nistration))

DoD Directive 1205.5, “Transfer of Menbers Between Reserve Conponents of
the MIlitary Services, " My 16, 1980

DoD Instruction 1332.15, “Early Release of Mlitary Enlisted Personnel

for College or Vocational/Technical School Enrollnent, ” June 1, 1976
DoD Directive 1344.10, “Political Activities by Menbers of the Arned
Forces on Active Duty, “ June 15, 1990

DoD Directive 1300.6, ‘Conscientious Objectors, = August 20, 1971

DoD Directive 1315.14, *‘Special Assignment and Discharge Policies for
Fam |y Menmbers,” July 15, 1974

Section on Mental Disorders, International Cassification of Diseases
and Injuries - 8, Diagnostic and Statistical Mnual (psM-1II) Oof Ment al
Disorders, 3rd Edition, Conmttee on Nonenclature & Statistics, Anerican
Psychi atric Association, Washington, D.C, 1978

Chapter 61 of title 10, United States Code (Retirement or Separation for
Physical Disability)

Section 1170 of title 10, United States Code (Regular Enlisted Menbers:
Mnority Discharge)

DoD Directive 1215.13, *“Unsatisfactory Perfornmance of Ready Reserve

(bl igation, = June 30, 1979

Manual for Courts-Martial, 1969 (Revised Edition), as anmended

DoD 5200.2-R, ‘DoD Personnel Security Program " January 1987, authorized
by DoD Directive 5200.2, My 6, 1992

DoD Instruction 1336.1, ‘Certificate of Release or Discharge from Active
Duty, * January 6, 1989

DoD Directive 1010.1, ‘Drug Abuse Testing Program = Decenber 28, 1984
Section 1163 of title 10, United States Code (Reserve Conponents:
Menbers; Limtations on Separations)

Section 504 of title 10, United States Code (Persons Not Qualified for
Enl i st ment)

Section 505 of title 10, United States Code (Regul ar Conponents:
Qualifications, Terms, G ade)

Section 266 of title 10, United States Code (Boards for Appointnent,
Pronotion, and Certain O her Purposes:

Section 654 of title 10, United States Code (Policy concerning
honmosexual ity in the Arned Forces)
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DEFINITIONS

A. Bisexual. A person who engages in, attenpts to engage in, has a
propensity to engage in, or intends to engage in honosexual and heterosexual
acts.

B. Convenina Authoritvy. (1) The Separation Authority or (2) a commanding
of ficer who has been authorized by the Secretarx concerned to process the
case except for final action and who otherw se has the qualifications to act

as a Separation Authority.

C. Discharge. Conplete severance fromall mlitary status gained by the
enlistment or induction concerned.

D. - . Upon enlistnment, a nenber qualifies for entry-Ievel
status during (1) the first 180 days of continuous active mlitary service or
(2) the first 180 days of continuous active service after a service break of

nmore than 92 days of active service. A nenber of a Reserve conponent who is
not on active utg or who is serving under a call or order to active duty for
180 days or |less begins entry |evel status upon enlistnent in a Reserve
component.  Entry level status for such a nmenber of a Reserve conponent
termnates as follows: (a) 180 days after beginning training if the nmenber
s ordered to active duty for training for one continuous period of 180 days
or nmore; or (b) 90 days after the beginning of the second period of active
duty training if the menber is ordered to active duty for training under a
programthat splits the training into two or nore separate periods of active
duty . For the purposes of characterization of service or description of
separation, the menber’s status is determned by the date of notification as
to the initiation of separation proceedings.

E.  Homosexual. A person, regardless of sex, who engages in, attenpts to
en?age in, has a propensity to engage in, or intends to engage in honosexual
acts.

F. Homosexual Act

1. any bodily contact, actively undertaken or passively permtted,
bet ween nmenbers of the sanme sex for the purpose of satisfying sexual desires,

and

2. Any bodily contact that a reasonable person woul d understand to
denonstrate a propensity or intent to engage i n an act described in
subsection F.1., above.

G Homosexual Conduct. A homosexual act,a statement DY the Service member
that denonstrates a propensity or intent to engage in honosexual acts, or a

honosexual marriage or attenpted narriage.
H Member. An enlisted nenber of a MIitary Service.

| . Militarv Record An individual’'s overall performance while a nenber of a
MIlitary Service, including personal conduct and performance of duty.

J. Propemnsity. Propensity to engage in honosexual acts means nore than an
abstract preference or desire to engage in honosexual acts; it indicates a
| i kel i hood that a person engages in or wll engage in honobsexual acts.

K Release from Active Duty . Termnation of active duty status and transfer
or revision to a Reserve conponent not on active duty, including transfer to
the Individual Ready Reserve (IRR) .

2-1



L. Respondent. A nmenber of a Mlitary Service who has been notifies that
action has been initiated to separate the nenber.

Separation A general termthat includes discharge, release fromactive
duty, rel ease fromcustody and control of the Armed Forces, transfer to the
| RR, and simlar changes in Active or Reserve status.

N. Separation Authority. an official authorized by the Secretary concerned
to take final action with respect to a specified type of separation.

0. Sexual Oriepntation. A sexual attraction to individuals of a particular
sex.

2-2
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STANDARDS AND PROCEDURES
TABLE OF CONTENTS

PART 1. REASONS FOR SEPARATION 1-1
A Expiration of Service Obligation -1

1. Basis _ _ o -1

2. Characterization or Description -1
B. SJ I j:] [ s . :]]- |-

1. Basis o o

2. Characterization or Description
C. Convenience of the Government

1. Basis _ _ o

2. Characterization or Description
3. Procedures

4 Reasons

a. FEarly release to further education
b. Early release to accept public office
c. Dependency or hardship
d. Pregnancy or childbirth
e.  Parenthood _ _ -
f.  Conscientious objection
g. Surviving famly menber o
h. Oher designated physical or nental conditions
I. Additional grounds
D i sabili
1. Basis

2. Characterization or Description
3. Procedures

EI : E . E ]. i i I ]
1. Mnority
a. Basis
(1) Under _age 17
2) Age 17 .
b. scription of Separation

C. Pr ocedur e

2. Erroneous
a. Basis
b. Characterization or Description
c. Procedure

3. Defective enlistment agreenents
a. Basis _ _ o
b. Characterization or Description
c. Procedures

4. Fraudulent Entry into the MIlitary Service
a. Basis o
b. Characterization of Description
c. Procedures
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5. Separation fromthe Delayed Entry Program
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a. Basis _
b. Description of Separation
c. Procedure

Entry Level Performance and Conduct
1. Basis S
2. Counseling and Rehabilitation
3. Description of Separation
4. Procedures
Unsatisfactory Performance
1. Basis o _
2. Counseling and Rehabilitation
3. Characterization or Description
4. Procedures
Homosexual Conduct
1. Basis
2. Burden of Proof o
3. Characterization or Description
4. Procedures
] habilj . Fail
1. Basis

2. Characterization or Description
3. Procedures

Alcohol Al Rehabilitati {lure

1. Basis _ _ o
2. Characterization or Description
3. Procedures

Misconduct

1. Basis o _

%. Counsel ing and Rehabilitation
4,

Characterization or Description
Procedures

Separation -~ “yey of Trial bv Court-Martial

1. Basis _ _ o
2. Characterization or Description
3. Procedures

Security

1. Basis _ _ o
2. Characterization or Description

Unsatigfactorv Participation in the Readv Reserve

1. Basis _ _ o
2. Characterization or Description
3. Procedur es

Secretarxial Plenarv Authorityv
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1. Basis _ _ o 1-16
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PART 1
REASONS FOR SEPARATION

A. Expi ration of Service QObligation

1. Basis. A menber may be separated upon expiration of
enlistment or fulfillnment of service obligation.  This incl udes
separation authorized by the Secretary concerned when the nenber
is within 30 days of the date of expiration of termof service

under the follow ng circunstances:

a. Tne menber is serving outside the continental United
St at es (CONUS); or

b. The nmenber is a resident of a State, territory, or
possession outside CONUS and is serving outside the nenber’s
State, territory, or possession of residence.

2. Characterization or Description. Honorable, unless:

~a. An Entrg Level Separation is required under
subsection C 3. of Part 2;

b. Characterization of service as General (under
honorabl e conditions) is warranted under section C. of Part 2 on
the basis of nunerical scores accunulated in a formal, Service-
w de rating systemthat eval uates conduct and perfornance on a

regul ar basis; or

c. Another characterization is warranted upon di scharge
fromthe I RR under section E. of Part 3.

1. Basis. A nmenber namy be separated for the follow ng
r easons:

a. General denobilization or reduction jn authorized
st rengt h.

b. Early separation of personnel under g program
establ i shed by the Secretary concerned. A copy nf the docunent
aut hori zing such program shall be forwarded to the Assi stant
Secretary of Defense for Personnel and Readi ness (ASD(P&R)) on or

before the date of inplenentation.

c. Acceptance of an active duty conm ssion or appoint-
nent, or acceptance into a programleading to such comm ssion or
appoi ntnment in any branch of the MIlitary Services.

d. | medi ate enlistnent or reenlistment

1-1



e. Interservice transfer of Inactive reserves in
accordance W th DoD Directive 1205.5 (reference (h)).

2. Characterizati on or description. Honorable, unless:

a. An Entry Level Separation is reqguired under section C.
of Part 2;

b. Characterization of service as General (under honor- *
able conditions ) is warranted under section C. of Part 2 on the

basis of numerical scores accunulated in a formal , se=lce-wide
rating system that evaluates conduct and perfornmance on a regular
basis; or

c. Another characterization is warranted upon di scharge
from the IRR under section E. of Part 3.

c. Conveni ence of the Governnment

1. Basis. A nenber may be separated for conveni ence of

Eh? government for the reasons set forth in subsection C. 4.,
el ow.

2. Characterization or description. Honorable, unless:

a. An Entry Level Separation is required under section C
of Part 2; or

~b.  Characterization ofservice as (General (under honorable
conditions ) is warranted under section C. of Part 2.

3. Procedures. Procedural requirenents may be established
by the Secretary concerned, subject to procedures established
| N subsection C. 4., below Prior to characterization of service
as General (under honorable conditions) , the member shall be notified
of the specific factors in the service record that warrant such
a characterization? and the Notification Procedure ( section B.
of Part 3 ) shall be used. Such notice and procedure is not required,
however, when characterization of service as CGeneral (under honorable
conditions ) Is based upon nunerical scores accunulated in a formal ,

service-wide rating systemthat evaluates conduct and performance
on a regul ar basis.

4, Reasons

a. Early rel ease to further education. A member may
be separated under DoD Directive 1332.15 ( ref erence ﬁl)) toattend
a eol | ege, university , vocational school, or technical school.

b. Early release to accept public office, A menber
may be Separated to accept Public off xce only und e circunstances

authorized by the Military departnent concerned and consi stent
with DoD Directive 1344.10 (reference ( 3) ).

1-2
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c. Dependency or hardship

(1) Upon request of the nmenmber and concurrence of

t he government, separation may be directed when genui ne dependency
or undue hardshlp exi sts under the follow ng circunstances:

(a) The hardship or dependency is not tenporary;

(b) Condi tions have arisen or have been aggra-
vated to an excessive degree since entry into the Semte, and
t he menber has nmde every reasonable effort to remedy the -
si tuation,

_ (c? The adm ni strative separation willelimi-
nateor materially alleviate the condition; and

_ %d) There are no other means of alleviation
reasonably available.

(2) Undue hardship does not necessarily exist solely
because of altered present or expected income, famly separation,
or other inconveniences normally incident to Mlitary Service.

d. Pregnancy or childbirth. Afenale nenber may be
seParated on the basis of pregnancg or childbirth upon her request ,
unl ess retention is determned tobe in the best interests of
the ervice under section A ofPart 2 and gui dance established
by Mlitary Departnent concerned.

e. Parenthood. Amenber may be separated by reason of
Parenthood iT asaresult thereof it is determ ned under the
guidance set forth in section A of Part 2 that the menber is
unabl e satisfactorily to performhis or her duties or IS .unavail-
able for worldw de assignnment or deploynment. Prior to involuntary
separation under this provision, the Notification Procedure ( sec-
tion B. of Part 3 ) shall be used. Separation processing na
not be initiated until the menber has been counsel ed formal
concernln? deficiencies and has been afforded an opportunity to
overcome those deficiencies as reflected in appropriate counseling
or personnel records.

_ £. cConscientious objection. A nenber may be separated
i f authorized under DoD Directive 1300.6 ( reference(k)).

| g. s Surviving f amil y menber, A nenber may be separated
| f authorized under DoD Directive 1315.14 (reference (1) ) .

h. Other designated physi cal or nmental conditions.

| ( 1) The Secretary concerned nmay authorize
separation on the basis of other designated physical or mental
conditions , not amounting to Disability (section D., below) »

1-3



that potential ly interfere wth assignnent to or performnce
of duty under the guidance set forth in section A of Part 2.
Such conditions may include but are not limted to chronic
seasi ckness or airsickness? enuresis , and personal ity disorder.

( 2 ) Separation processing may not be initiated until
t he member has been counsel ed fornall¥ concerni ng deficiencies
and has been afforded an opportunity to overcone those deficien-

cies as reflected in appropriate counseling or personnel records.

_ _ (53) Separation on the basis of persenality di sorder
I's authorized only if a diagnosis by a psychiatrist or psychol o-
gi st, conpleted in accordance wth procedures established by
the MIlitary Departnent concerned, concludes that the disorder
IS SO0 severe that the menber’s ability to function effectively
In the mlitary environment is significantly inpaired.

(4) Separation forpersonality disorder i s not
appropriate when separation is warranted under sections A
t hrough N. or section P. ofthis Part. For example, | f separ a-
tion is warranted on the basis of unsatisfactory performnce
( section G) or msconduct (section K ), the member shoul d not
be separated under this section regardless of the existence of
a personality disorder.

( 5 ) Nothing in this provision precludes separation
of a member who has such a condition under any other basis set
forthunder this section (Conveni ence of the Government) or for
any ot her reason authori zed bythisDirective.

(6) Prior toinvoluntary separation under this

provision, the Notification Procedure (section B. of Part 3)
shall be used.

(7) The reasons designated by the Secretary concerned
shall be separately reported.

i. Additional grounds. The Secretary concerned may
provide additional grounds for separation for the convenience
of the government. A copy of thedocunent authori zi ng such
grounds shall be forwarded tothepagp(PsR)  ON Or before the
dat e of implementation.

D Dsability

1. Basis. A member may be separated for disability. under
the provi sions of10 U. s.c. , chapter 61 (reference (n) ).

“personality disorders are described in the Diagnostic and
Statistical Manual (DSM=IIX ) of Mental Disorders (reference ) ).
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2. Characterization or description. Honorable, unl ess:

a. An Entry Level Separation is required under section C
of Part 2; or

- pb. Characterization of service as CGeneral (under honorable
conditions) is warranted under section C. of Part 2

3. Procedures. Procedural requirements for separation nay
be established by the MIlitary Departnents consistent with
chapter 61 (reference (n)). [If separation is reconmended, the.
followi ng requirenments apply prior to characterization of service
as CGeneral (under honorable conditions): the nenber shall be
notified of the specific factors in the service record that warrant
such a characterization, and the Notification Procedure (section B.
of Part 3) shall be used. Such notice and procedure is not required,
however, when characterization of service as General (under honorable
cond[tlonsd) | s based upon nunerical scores accunulated in a formal ,
service-wide rating system that eval uates conduct and perfornance
on a regul ar basis.

E. Defective Enlistnments and | nductions

1. Mnority

a. Basis

(1) Under _age 17. |f a nenber is under the age
of 17, the enlistnment o e menber is void, and the menber shall
be separat ed.

(2) Age 17. A menber shal 1 be separated under
10 U S .c. 81170 ( reference (0) ) in the follow ng circunstances

except when the nenber is retained for the purpose oftrial by
court-martial:

(a) There is evidence satisfactory to the
Secretary concerned that the menber is under 18 years of age;

(b) The nenber enlisted without the witten
consent of the nenber’s parent or guardian; and

_ _ (c) “ An application for the nenber’s separation
s submtted to the Secretary concerned by the parent or guardian
within 90 days of the nenber's enlistnent.

b. Description of separation. A nenber separated under
subparagraph E. 1. a. ( 1) , above? shall receive an order of release
ran the custody and control of the armed forces (by reason of
void enlistment or induction). The separation of a member under

subparagraphE. 1. a. ( 2).,above, shall be described as an Entry
Level Separation.
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c* Procedure. The Notification Procedure (section B.
of Part 3 ) shall be used.

2. Err oneous

a. Basis. A nenber may be separated on the basis of
an erroneous enlistnent? induction , or extension of enlistnent
under the guidance set forth in section A of Part 2. An enlist-
ment , induction, orextension of enlistment IS erroneous in the
followmng circunmstances, if:

(1) |t would not have occurred had the rel evant
facts been known by the governnent or had appropriate directives
been f ol | owed:;

%2) It was not the result of fraudul ent conduct on
the part of thenenber; and

( 3 ) The defect is unchanged in material respects.

b. Characterization or description. Honorable, unless
an Entry Level Separation or an order of release fromthe custody
and control of the M|itary Services (by reason of void enlistnent
or induction) is required under section C. ofPart 2.

cm  Procedure

| (1) Ifthecommand recommends that the individual

be retained in mlitary service, the initiation ofseparation
processing iIs not required inthefol lowing circumstances:
(a) The defect is no |onger present; or

| (b) The defect is waivable and a waiver is
obtai ned from appropriate authority.

o _ &2) |f separation processing is initiated, the
Notification Procedure (section B. of Part 3 ) shall be used.

3. Defective enlistnent aqgreenments

a. Basis. A defective enlistnment agreement exists in
the follow ng cCiIrcunstances:

o (1) As aresult of a materi al misrepresentation by
recruiting personnel ,uponwhichthemember reasonabl y relied,

t he menber was i nduced to enlist with a commitment for which
the member was not qualified;

(2) The nmenmber received awitten enlistnment commt-

ment £rom recruiting personnel for which the member was qualified,
but whi ch cannot be fulfilled by the MIlitary Service; or
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(3) The enlistnent was involuntary. See 10 vu.s.c. 802
(reference (d)) .

b. Characterization or Description. Honorable, unless an Entry
Level Separation or an order of release fromthe custody and control of the
Mlitary Services (by reason of void enlistnent) is required under section C

of Part 2.

_ c. Procedures. This provision does not bar appropriate disciplinary
action or other admnistrative separation proceedi ngs regardl ess of when the
defect is raised. Separation is appropriate under this provision only in the
foll ow ng circunstances:

(1) The nenber did not know ngly participate in creation of the
defective enlistnent;

o (2) The menber brings the defect to the attention of apBropriate
authorities within 30 days after the defect is discovered or reasonably
shoul d have been di scovered by the nmenber;

_ ( 3 ) The nenber requests separation instead of other authorized
corrective action; and

_ (4) The requests otherwi se neets such criteria as may be
est abl i shed by the Secretary concerned.

a. Basis. A nmenber nay be separated under guidance in section A of
Part 2 on the basis of procurenent of a fraudulent enlistment, induction, or
period of mlitary service throu?h any deliberate material m srepresentation,

om ssion, or concealnent that, if known at the time of enlistnent, induction,

or entry onto a period of mlitary service mght have resulted in rejection.

. b. characterization of Des craption. Lharacterization of service or
description of separation shall be In accordance with section C. of Part 2.
| f the fraud involves conceal mrent of a prior separation in which service was
not characterized as Honorable, characterization normally shall be Under
Ot her Than Honorabl e Conditions.

c. Procedures. The Notification Procedure (section B. of Part 3 )
shal | be used except as follows:

. (1) Character zat ion of service Under Ot her Than Honorable
Condi tions nmay not be issued unless the Admnistrative Board Procedure
(section C. of Part 3) is used.

_ (2) Wen the sole reason for separation is fraudulent entry,
suspensi on of separation (section B. of Part 2) is not authorized. Wen
there are approved reasons for separation in addition to fraudulent entry,
suspensi on of separation is authorized only in the follow ng circunstances:

(a) A waiver of the fraudulent entry is approved; and

ﬂb) The suspension pertains to reasons for separation other
than the fraudul ent "entry.

o 3) If the command recommends that the nenber be retained in
mlitary service, the initiation of separation processing is unnecessary in
the follow ng circunstances:

(a) The defect is no |onger present; or
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_ (b) The defect is waivable and a waiver is obtained from
appropriate authority.

(4) If the material msrepresentation includes preservice or
prior service homosexual conduct (subsection H 1. of this enclosure, below),
the standards of paragraph H. 1. b. and procedures of subsection H 3. below,
shal I be apﬁlied In processing a separation under this section. In such a
case, the characterization or description of the separation shall be
determ ned under paragraph E. 4. b. , above.

. Separation from the pelaved Entrv Program

a. Basis. A person who is in the Delayed Entry Program may be
separ ated because of ineligibility for enlistment under standards prescribed
by the Secretary concerned or upon his or her request when authorized by the
Secretary concer ned.

b. Description of Separation. Entry |evel separation.

~C. Procedure. The person shall be notified of the proposed
separation and the reasons therefor. The nenber shall be given the
opportunity to submt to the separation authority a statenent in rebuttal by
a specified date (not less than 30 days fromthe date of delivery) . The
notice shall be delivered personally or sent by registered or certified mail,
return receipt requested (or by an equivalent form of notice if such service
IS not available by the US. nmail at an address outside the United States)
|f the person fails to acknow edge receipt of notice, the individual who
mails the notification shall prepare a Sworn Affidavit of Service by Mil
(see DoD Directive 1215.13, reference (p) ) that shall be inserted in the file
along with postal Service Form 3800.

F.  Entrv Level Performance and Conduct
1. Basis

a. A nenber may be separated while in entry level status ( section 1.
of enclosure 2) when it is determ ned under the guidance in section A of
Part 2 that the menber is unqualified for further mlitary service by reason
of unsatisfactory performance or conduct (or both) , as evidenced by
inability, lack of reasonable effort, failure to adapt to the nilitary
environnent, or mnor disciplinary infractions.

~b.  \Wen separation of a menber in entry-level status is warranted by
unsatisfactory performance or mnor disciplinary infractions (or both%, t he
nmenber normal [y should be separated under this section. Nothing in this
provi sion precludes separation under another provision of this Directive when
such separation is authorized and warranted by the circunstances of the case.

2 Q9nn5gling_ﬁndﬁgghabili%anign. Separation processing may not be
initiated until the nenmber has been counseled formally concerning those
deficiencies and has been afforded an opportunity to overcone those
deficiencies as reflected in appropriate counseling or personnel records.
Counseling and rehabilitation requirements are inportant with respect to this
reason for separation. Because mlitary service is a calling different from
any civilian occupation, a nmenber should not be separated when this is the

sol e reason unless there have been efforts at rehabilitation under standards
prescribed by the Secretary concerned.

3. Dpescription of Separation. Entry-Level Separation.

X 4.d Procedures. The Notification Procedure (section B. of Part 3 ) shall
e used.

G Unsatisfactorv Perfornance
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1. Basis. A nenber may be separated when it is determ ned under the
gui dance in section A of Part 2 that the nenber is unqualified for further
mlitary service by reason of unsatisfactory performance. This reason shal 1
gft be used if the nenber is in entry-level status (section |I. of enclosure

2. Counseling and Rehabilitation. Separation processing may not be
initiated until the nenber has been counseled formally concerning
deficiencies and has been afforded an opportunity to overcone those
deficiencies as reflected in appropriate counseling or personnel records.
Counseling and rehabilitation requirements are of particular inportance wth
respect to this reason for separation. Because mlitary service is a calling
different fromany civilian occupation, a nenber should not be separated when
unsati sfactory performance is the sole reason unless there have been efforts
at rehabilitation under standards prescribed by the Secretary concerned.

3. Characterization Ol Description. The service shall be characterized
as Honorabl e or General (under honorable conditions) in accordance with
section C. of Part 2.

X 4.d Procedures. The Notification Procedure (section B. of Part 3 ) shal
e used.

H  Homosexual Conduct
1. Basis

a. Honosexual conduct is grounds for seParation fromthe Mlitary
Services. Honpbsexual conduct includes honpbsexual acts, a statenment by a
menber that denonstrates a propensity or intent to engage in honosexual acts,
or a honosexual narriage or attenpted marriage. A statenent by a nenber that
denonstrates a propensity or intent to engage in honosexual acts is grounds
for separation not because it reflects the nmenber’s sexual orientation, but
because the statenent indicates a 1 ikelihood that the menber engages in or
wi |l engage in honosexual acts. Sexual orientation is considered a personal
and private matter, and honosexual orientation is not a bar to continued
service unless nmanifested by honbsexual conduct.

b. A nenber shall be separated under this section if one or nore of
the f o1l | owing approved findings 1s nmade:

o ( 1) The menber has engaged in, attenpted to engage in, or
solicited another to engage in a honosexual act or acts, unless there are

approved further findings that:

~(a) Such acts are a departure fromthe menber’s usual and
customary behavi or;

(b) Such acts under all the circunstances are unlikely to
recur;

_ ~ (c) Such acts were not acconplished by use of force,
coercion, or intimdation;

_ (d) Under the particular circunstances of the case, the
menber’ s continued presence in the Armed Forces is consistent with the
|néerest of the Arned Forces in proper discipline, good order, and norale;
an

_ (e) The nenber does not have a propensity or intent to
engage in honosexual acts.
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(2) The nmenber has made a statenment that he or she is a
honosexual or bisexual, or words to that effect, unless there is a further
approved finding that the nenber has denonstrated that he or she is not a
person who engages in, attenpts to engage in, has a propensity to engage in,
or intends to engage in honmpbsexual acts. A statenment by a Service nenber
that he or she is a honosexual or bisexual, or words to that ef feet, creates
a rebuttable presunption that the Service nmenber engages in honosexual acts
or has a propensity or intent to do so. The Service nmenber shall be advised
of this presunption and given the opportunity to rebut the presunption by
presenting evidence that he or she does not engage in honbsexual acts and
does not have a propensity or intent to do so. Propensity to engage in
honosexual acts nmeans nore than an abstract preference or desire to engage in
honosexual acts; it indicates a |ikelihood that a person engages in or wll
engage in honosexual acts. In determning whether a nenber has successfully
rebutted the presunption that he or she engages in or has a propensity or
i ntent to engage in honosexual acts, sone or all of the follow ng may be
consi der ed:

a) \Wiether the nmenber has engaged in honpbsexual acts;
(b) The nmenber’s credibility;

(c) Testinony from others about the nember’s past conduct,
character, and credibility;

(d) The nature and circunstances of the nenber’s statenent;

(e) any other evidence relevant to whether the nenber is
1 ikely to engage in honosexual acts.

(This list is not exhaustive; any other relevant evidence may also be
consi dered. )

( 3 ) The menber has narried or attenpted to marry a person known
to be of the same biological sex (as evidenced by the external anatony of the
persons invol ved)

2. Burden of Proof. See paragraphs H 4. e. and f. , below, for guidance
as to the burden of proof and when a finding regarding retention is required.

3. Characterization Ol Description. Characterization of service or
deSCFIBtIOH of separation shall be in accordance with the guidance in section
C. of Part 2. \Wen the sole basis for separation is honosexual conduct, a
characterization Under O her Than Honorable Conditions may be issued only i
such a characterization is warranted under section C. of Part 2 and there |
a finding that during the current term of service the menber attenpted,
solicited, or commtted a honosexual act in the follow ng circunstances:

f
S

a. By using force, coercion, or intimdation;
b. Wth a person under 16 years of age;

o ¢c. Wth a subordinate in circunstances that violate customary
mlitary superior-subordinate relationships;

d.  Qpenly in public view,

e. For conpensation;
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f. Aboard a mlitary vessel or aircraft; or

g. |In another |ocation subject to mlitary control under aggravating
ci rcunstances noted in the finding that have an adverse inpact on discipline,
good order, or norale conparable to the inpact of such activity aboard a
vessel or aircraft.

4.  Procedures. The Adm nistrative Board Procedure (section C. of Part
3) shall be used, subject to the follow ng guidance:

a. séparation processing shall be initiated if there is probable
cause to believe separation is warranted under paragraph H 1. b. , above.
Fact-finding procedures for inquiries into honosexual conduct are in

encl osure 4,

~b.  The Admi nistrative Board shall follow the procedures set forth in
subsection C. 5. of Part 3, except with respect to the following matters:

o (1) If the Board finds that one or nore of the circunstances
aut hori zing separation under paragraph H.1.b. , above, is supported by the

evidence, the Board shall recommend separation unless the Board finds that
retention is warranted under the limted circunstances described in that

par agr aph.

( 2 ) If the Board does not find that there is sufficient evidence
that one or nore of the circunstances authorizing separation under paragraph
H 1. b. has occurred, the Board shall recommend retention unless the case
|n¥p#y%§ anot her basis for separation of which the menber has been duly
notified.

c. In any case in which characterization of service Under O her Than
Honorable Conditions is not authorized, the Separation Authority may be
exercised by an officer designated under paragraph B.4.a. of Part 3.

d. The Separation Authority shall dispose of the case according to
the follow ng provisions:

(1) |f the Board recommends retention, the Separation Authority
shal | take one of the follow ng actions:

(a) Approve the finding and direct retention; or

_ b) Forward the case to the Secretary concerned with a
recormendation that the Secretary separate the nmenber under the Secretary’s
authority (section O of this Part)

|f the Board reconmends separation, the Separation Authority
shal | take one of the follow ng actions:

(a) Approve the finding and direct separation; or

_ (b) Disapprove the finding on the basis of the follow ng
consi derate ens:

o 1 There is insufficient evidence to support the
finding; or

_ _ 2 Retention is warranted under the 1 imted
circunstances described in paragraph H 1. b. , above.

_ (3% I'f there has been a waiver of Board proceedings, the
SeParatlon Authority shall dispose of the case in accordance with the
foll owm ng provisions:
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a) |If the Separation Authority determines that there is
not sufficient evidence tO support Separation under paragraph H.1.b. ,6above,.
the Separation Authority shall direct retention unless there is another basis
for separation ofwhich the menber has been duly notified.

(b) If the Separation Authority determnes that one or nore
of the circunstances authorizing separation under paragraph E.1.b. has
occurred, the menber shall be separated unless retention is warranted under
the limt ed circunstances described in that paragraph.

e. The nmenber shall bear the burden of proving, by a preponderance
of the evidence, that retention is warranted under the |imted circunstances
described in paragraph H 1. b. except in cases where the nenber’s conduct was
solely the result of a desire to avoid or termnate mlitary service.

~f. Findings regarding whether or not retention is warranted under
the limted circunstances of paragraph H.i.b. are required if the menber
clearly and specifically raises such limted circunstances.

g. Nothing in these procedures:

_ (1) Limts the authority of the Secretary concerned to take
?ﬁpro i atte_ action in a case to ensure that there has been compliance.with
Is Directive;

_ ~ (2) Requires that a nmenber be processed for separation when a
determ nation is made in accordance with regul ati ons prescribed by the
Secretary concerned that:

(a) The nenber engaged in acts, nmade statenments, or married

or attenpted to marry a person known to be of the same biological sex for the
purpose of avoiding or termnating mlitary service; and

_ (b) Separation of the nmenber would not be in the best
I nterest of the Arned Forces.

_ (3) Precludes retention of a menber for a linmted period of tine
in the %Fterests of national security as authorized by the Secretary
concer ned;

_ (4)  Authorizes a nenber to seek Secretarial review unless
aut hori zed in procedures pronul gated by the Secretary concer ned;

(5) Precludes separation in appropriate circunstances for
another reason'in this Directive; or

(6) Precludes trial by court-martial in appropriate cases.

|I E El El 1.]: !- E -J
1. Basis
a. A menber who has been referred to a programof rehabilitation for
personal drug and al cohol abuse may be separated for failure through
Inability or refusal to participate in, cooperate in, or successfully
conplete such a programin the follow ng circunstances:
(1) There is a lack of Potential for continued mlitary service;

, ( 2) Long-termrehabilitation is determ ned necessary and the
menber is transferred to a civilian nedical facility for rehabilitation.
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b. Nothing in this provision precludes separation of a nember who
has been referred to such a program under any other provision of this
Directive In appropriate cases.

c. Drug abuse rehabilitation failures shall be reported separately

fronla!cdhol abuse rehabilitation failures. |f separation is based on both
the primary basis shall be used for reporting requirenents.
2. Characterization Or Description. \Wen a nenber is separated under

this provision, characterization of service as Honorable or CGeneral (under
honor abl e conditions) is authorized except when an Entry-Level Separation is
requi red under section C. of Part 2. The relationship between voluntary
submi ssion for treatment and the evidence that may be considered on the issue
of characterization is set forth in subparagraph c.2.c. (6) of part 2. The
relationship between mandatory urinalysis and the evidence that may be
gonflgered on the issue of characterization is in paragraph c.2.c. (7) of

art 2.

X 3.d Procedures. The Notification Procedure (section B. of Part 3) shall
e used.

J.  Alcohol Al habilitati Fail
l. Basis i

a. A menber who has been referred to a program of rehabilitation for
drug and al cohol abuse may be separated for failure through inability or
refusal to participate in, cooperate in, or successfully conplete such a
program in the follow ng circunstances:

(1) There is a lack of potential for continued mlitary service;
or

Itation is determ ned necessary and the

2) term rehabi | _ ot ¢ sa.
lian medical facility for rehabilitation.

Lon
menber is trgnsferrgd to a civi

b. Nothing in this provision precludes separation of a menber who
has been referred to such a program under any other provision of this
Directive I n appropriate cases.

c. Alcohol abuse rehabilitation failures shall be reported
separately from drug abuse rehabilitation failures. |f separation is based
on both, the primary basis shall be used for reporting purposes . . . . .

2. Characterization or Description \Wen a nmenber is separated under
this provision, characterization of service as Honorable or Ceneral (under
honorabl e conditions ) is authorized except when an Entry-Level Separation is
required under section C. of Part 2.

3 3.d Procedures. The Notification Procedures ( section B. of Part 3 ) shall
e used.

K. Miscopduct

1. Basis

a. Reasons. A nenber may be separated for msconduct when it is
determined under the guidance set forth in section A of Part 2 that the
memberis unqual i fied for further mlitary service by reason of one or nore
of the follow ng circunstances:

o (1) Minoxr Disciplinary Infraction. A pattern of m sconduct
consi sting soIeIY of mnor disciplinary infractions. |f separation of a
e

menber in entry-level status is warranted solely by reason of m nor
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disciplinary infractions, the action should be processed under Entry-Level
Performance and Conduct (section F. of this enclosure, above) .

| 2) A pattern Of Misconduct. A pattern of m sconduct consisting
of éa) di screditable involvement with civil or mlitary authorities or (b)
conduct prejudicial to good order and discipline.

o (3) commission of a Serjous Offense. Commission of a serious
mlitary or civilian offense if in the follow ng circunstances:

_ (a) The specific circunstances of the offense warrant
separation; and

(b) A punitive discharge would be authorized for the sane
or a closely related offense under the Manual for Courts-Mrtial (reference

(@) .
(4) Glvili o

_ (a) . Conviction by civilian authorities or action taken that
is tantamount to a finding of guilty, including simlar adLud|cat|ons i n
juvenil e proceedings, when the specific circunstances of the offense warrant
separation, and the follow ng conditions are present:

1ApD
sane or a closely related o
(reference (q) ) ; or

unitive discharge would be authorized fox the
ffense under the Manual for Courts-Mrti al

_ 2 The sentence by civilian authorities includes
confinement for 6 nonths or nore without regard to suspension or probation.

_ (b) Separation processing may be initiated whether or not a
menber has filed an appeal of a civilian conviction or has stated an
intention to do so. Execution of an approved separation should be wthheld

pendi ng outcone of the appeal or until the tine for appeal has passed, but
the menber may be separated before final action on the appeal upon request of

the menber or upon direction of the Secretary concerned.

b. EEM&LLanj - The Deputy Assistant Secretary of Defense (MIlitary
Manpower & Personnel Policy) , Of ice of the ASD (p&Rr) , shall require separate
reports under each subpar%?raph in paragraph K.1.a. for misconduct by reason
of drug_a?use, unaut hori zed absence, and such other categories as may be
appropri ate. .

_ C. BQLaLgd_ﬁggaxggﬁgns. Honosexual conduct shall be processed under
section H. M sconduct 1 nvolving a fraudulent enlistnent is considered under
subsection E.4., above.

2. Counseling and Rehabilitation. S%Faration processing for a pattern
of m sconduct (subparagraph k.1.a. (1) and (2) of this enclosure, above) may
not be initiated until the menber has been counseled formally concerning
deficiencies and has been afforded an opportunity to overconme those
deficiencies as reflected in appropriate counseling or personnel records. If
the sole basis of separation is a single offense (subparagraph k.1l.a.(3) ) or
a civilian conviction or a simlar juvenile adjudication (subparagraph K.1.a.
(4) ) , the counseling and rehabilitation requirenments are not applicable.

3. Characterization oI Description. Characterization of service =
normal |y shall be Under Other Than Honorable Conditions, but characterization
as Ceneral (under honorable conditions) may be warranted under the guidelines
in section C. of Part 2. For respondents who have conpleted entry- |evel
status, characterization of service as Honorable is not authorized unless the
respondent’s record is otherwise so nmeritorious that any other character-

i zation clearly would be inappropriate. In such cases, separations for
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m sconduct with an Honorabl e characterization shall be approved by a
comrander exercising general court-martial jurisdiction or higher authority
as specified by the Secretary concerned. (As an exception, the Secretary
concer ned na% aut horize general court-martial convening authorities to

del egate authority to the special court-martial convening authorities to
approve separations with service characterized as Honorabl e when the sole
evi dence of msconduct is command-directed urinalysis results, which cannot
be used for characterization of service, or when an admnistrative discharge
board has recommended separation with an Honorable discharge.) When
characterization of service Under Other than Honorable Conditions is not
warranted for a menber in entry-level status under section C of

Part 2, the separation shall be described as an Entry-Level Separation.

4.  procedures. The Admnistrative Board Procedure (section C. of Part
3) shall be used; however, use of the Notification Procedure (section B. of
Part 3) is authorized if characterization of service Under other Than
Honorabl e Conditions is not warranted under section C. of Part 2.

L. ' in Lj ' -

1. Basis. A nenber may be separated upon request of trial by court-
martial if charges have been preferred with respect to an offense for which a
punitive discharge is authorized and it is determned that the menber is
unqual ified for further mlitary service under the guidance set forth. in
section A. of Part 2. This provision may not be used when section B. of

paragraph 127c of the Manual for Courts-Mrtial (reference (q% ) provides the
sol e basis for a punitive discharge unless the charges have been referred to
a court-martial enpowered to adjudge a punitive discharge.

2. Characterization Of Description. Characterization of service
normal |y shall be Under O her Than Honorabl e Conditions, but characterization
as General  (under honorable conditions ) may be warranted under the
guidelines in section C. of Part 2. For respondents who have conpl eted
entry-level status, characterization of service as Honorable is not
aut hori zed unless the respondent’s record is otherwi se so nmeritorious that
any other characterization clearly would be inappropriate. \Wen
characterization of service Under Oher Than Honorable Conditions is not
warranted for a nenber in entry |evel status under section C. of Part 2, the

separation shall be described as an Entry Level Separation.

3.  Procedures

a. The request for discharge nust be submtted in writing., and Signed
by the member.

b. The menber shall be afforded opportunity to consult wth counsel
qual ified under Article 27 (b fl) of the ucMy (reference (d) ) . If the menber
refuses to do so, counsel shall prepare a statenent to this effect, which
shal | be attached to the file, and the nenmber shall state that he or she has
wai ved the right to consult wth counsel.

c. Except when the nenber has waived the right to counsel, the
request shall be signed by counsel.

d. Inthe witten request, the nenber shall state that he or she
understands the follow ng:

(1) The elements of the offense or offenses charged;

o - (2) That characterization of service Under OQher Than Honorabl e
Conditions is authorized; and

(3% The adverse nature of such a characterization and possible
consequences thereof .
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e. The Secretary concerned shall also require that one or both of
the following matters be included in the request:

(1) an acknow edgment of guilt of oneor nore of the offenses or
any lesser included offenses for which a punitive discharge is authorized; or

2 ) A summary of the evidence or |ist of docunents (or copies
thereof ) provided to the menber pertaining to the offenses for which a
punitive discharge is authorized.

f. The Separation Authority shall be a commander exercising genera
court-martial jurisdiction or higher authority as specified by the Secretary
concerned. ﬁAs an exception, the Secretary concerned may authorize general
court-martial convening authorities to delegate authority to the special
court-martial convening authorities to approve requests for discharge in the
case of enlisted nenbers who have been absent without |eave for nore than 30
days, have been dropped fromthe rolls of their units as absent in desertion,
have been returned to mlitary control, are assigned to a regional personnel
control /separation processing facility, and are charged only Wi th being
absent wthout [eave for nore than 30 days. )

'g. Statenments by the nenber or the menber’s counsel submitted in
connection with a request under this subsection are not adm ssibl e agai nst
the menber in a court-martial except as authorized under Mlitary Rule of
Evi dence 410, Manual for Courts-Martial (reference (q) )

M Security

1. Basis. Wen retention is clearly inconsistent with the interest of
national security, a nmenber na% be separated by reason of security and under
condi tions and procedures established by the Secretary of Defense in DoD
5200. 2-R (reference (r) )

2. Qha;ag;gxizﬁ;ign_gz_qfﬁﬁxﬁ?;ign. Characterization of service or
description of a separation sha e 1n accordance with section C. of Part 2.
N. Unsatisfactorvy Participation in the Readv Reserve

1. Basis. A menber may be separated for unsatisfactor articipation in
t he Ready Reserve under criteria %sta%?|shed by the Secret%r concePned under
DoD Directive 1215.13 (reference (p) )

2. Characterization Or Descriptien Characterization of service or
deSCFIBtIOH of a separation shall be in accordance with section C. of part 2

and DoD Directive 1215.13 (reference (p) )

3. Procedures. The Administrative Board Procedure (section C. of Part 3 )
shal | be used, except that the Notification Procedure (section B. of Part 3)
may be used if characterization of service Under O her Than Honorabl e
Conditions is not warranted under section C. of Part 2.

0. Ssecretarial Pleparv Authority

. 1. PBasis. Notwiths tanding any |Imtatjon on separations provided in this
Directive, the Secretary concerned may direct thepgeparat!onpoP any nemer
prior to expiration of termof service after determning it to be in the best
| nterests of the Service.

2. Characterazation Ol Description. Honorable or Ceneral (under
honorabl e conditions ) as warranted under section C. of Part 2 unless an Entry

Level Separation is required under section C. of Part 2.
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3. Procedures. Prior to involuntary separation, the Notification
Procedure (section B. of Part 3) shall be used, except the procedure for
requstBPg an Adm nistrative Board (paragraph B.I1.g. of Part 3) is not
appl i cabl e.

P. Reasons Established bv the Militarv Departments

1. Basis. The Military Departnents may establish additional reasons for
separation for circunstances not otherw se provided for in this Directive to

meet their specific requirements, subject to approval by the ASD(P&R) .

2. Counseling and Rehabilitation. Separation processing may not be
initiated until the menber has been counseled formally concerning
deficiencies and has been afforded an opportunity to overcone those
deficiencies as reflected in appropriate counseling or personnel records
except when the Military Departnent concerned provides in its |nplenEnt|n?
docunent that counseling and rehabilitation requirenents are not applicable
for the specific reason for separation.

3. mmwﬁn%;m Characterization of service or
gescrlptlon of a separation shall be in accordance with section C. of Part

4. Procedures. The procedures established by the MIitary Departments
shal | be consistent with the procedures contained in this Directive insofar
as practicable.

Q Weight Control Failure

1. Basis- A nenber may be separated for failure to neet the weight
control standards established under DoD Directive 1308.1, when it is
determned that the nmenber is unqualified for further mlitary service and
meets both of the follow ng conditions:

a. The menber is not nedica]lz di agnosed with a nedical condition
that precludes or interferes wth weight control. Menbers with a nedically
di agnosed condition that precludes or interferes with weight control may bée
separated either through nedical channels, if appropriate, or under the

gui dance in paragraph c.4.h. of this enclosure, above.

b. The nenber fails to meet weight control standards, and the sole
reason for separation is failure to neet the weight control standard.

. . 2. Counseling and Rehabjlitation. Separation processing may not be
initiated until the menber has been counseled formally concerning
deficiencies and has been afforded an opportunity to overcone those
deficiencies as reflected in appropriate counseling or personnel records.

3. ' ' iption. Honorable, unless characterization
of service as Ceneral zunder ﬁonoraﬁle conditions) is warranted under section
C. of Part 2 on the basis of nunerical scores accumulated in a formal,
service-w de rating systemthat eval uated conduct and perfornmance on a
nggla{ gasis, or when an entry |level separation is required under section C
of Par .

] 4.d Procedures. The Notification Procedure (section B. of Part 3 ) shall
e used.
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PART 2
GUl DELI NES ON SEPARATI ON_AND CHARACTERI ZATI ON

A, Separation”

l. Scope

This general guidance applies when referenced in Part 1.
Furt her guidance is set forth under the specific reasons for

separation in Part 1.

2. Quidance

a. There is a substantial investnent in the training of
persons enlisted or inducted into the Military Services. as a
general matter, reasonable efforts at rehabilitation should be
made prior to initiation of separation proceedings.

b, unless separation is mandatory, the potential for
rehabilitation and further useful mlitary service shall be con-
sidered by the Separation Authority and, where applicable, the
Adm nistrative Board. |f separation is warranted despite the
potential for rehabilitation, consideration should be given to

suspensi on of the separation, if authorized.

, ¢c. Counseling and rehabilitation efforts are a prerequi-
site to initiation of separation proceedings only insofar as

expressly set forth under sBepific requi rements for separation in
Part 1. ~An alleged or established inadequacy in previous rehabil -
Itative efforts does not provide a |egal bar to separation.

d.  The followng factors may be considered on the issue
of retention or separation, depending-  on the circunstances of the

case.

_ (1). The seriousness of the circunstances form ng
the basis for initiation of separation proceedings, and the
effect of the menmber’s continued retention on military disci-
pline, good order, and norale.

. _ (2) The likelihood of continuation or recurrence of
the circunstances formng the basis for initiation of separation

proceedi ngs.

. (3) The likelihood that the nmenber will be a disrup-
tive or undesirable influence in present or future duty assign-

ment s.

_ _ 42 The ability of the nenber to perform duties .
effectively in the present and in the future, including potenti al

for advancenent or |eadershinp.
(5) The nenber’s rehabilitative potential.
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(6) The nenber’s entire mlitary record.
(a) This may i ncl ude:

. 1 Past contributions to the Service,
assi gnnents, awards and decorations, evaluation ratings, and
letters of conmendation;

_ 2 Letters of reprimand or adnonition,
counsel ing records, records of nonjudicial punishment, records of
convi ction bx court-martial and records of involvenent with
civilian authorities; and

_ 3 Any other matter deenmed relevant by the
Board, if any, or the Separation Authority, based upon the spe-
cialized training, duties, and experience of persons entrusted b
this Directive wth recomendati ons and deci sions on the issue o
separation or retention.

(b) The follow ng qui a?

. e applies to consider-
ation of matter under subparagraph A.2.d.

C
6)(a):

_ o 1 Adverse matter froma prior enlistnent

or period of mlitary sérvice, such as records of nonjudicial
puni shment and convi ctions by courts-npartial, na¥ be consi dered
only when such records woul d” have a direct and strong probative
val ue in determ ning whether seFaratlpn_ls appropriate. The use
of such records ordinarily shall be limted to those cases invol-
yjng patterns of conduct manifested over an extended period of

| me.

_ , 2 Isolated incidents and events that are
remote in tine normally"have little probative value in deter-
M NI Ng whether adm nistrative separation should be effected.

3. Limtations on ggparation actions. A nenber may not be
separated™on the basis of the TolToW Ng:

_ a. Conduct that has been the subject of judicial pro-
ceed|n?s resulting in the acquittal or action having the effect

t hereof except in the follow ng circunstances:

, _ (1) Wien such action is based upon a judicial deter-
mnation not going to the guilt or innocence of the respondent;
or

,(%2 \When the judicial proceedi ng was conducted in a
State or foreign court and he separation is approved by the

Secretary concerned; or

, 3) Wien the acquittal fromthe judicial proceed-

I ngs was based on a finding of not guilty only by reason of |ack
of mental responsibility. Menbers in this category. normall

shal | be separated under Secretarial plenary authority EEnc osure
3, Part 1, Section O unless separation for disability (Enclosure
3, Part 1, Section D) is appropriate.
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b, Conduct that has been the subject of a prior
Adm ni strative Board in which the Board entered an approved

finding that the evidence did not sustain the factual allega-
tions concerning the conduct except when the conduct is the
subject of a rehearing ordered on the basis of fraud or

col l usion: or

c. Conduct that has been the subject of an adm ni s-

trative separation proceeding resulting in a final deter-
mnation by a Separation Authority that the nmenber should be
retained, except in the follow ng circunstances:

(1) Wen there is subsequent conduct orperform=-
ante formng the basis, in whole or in part, for a new proceeding;

(2) When there is new or newy discovered evidence
that was not reasonably available at the tine of the prior
proceedi ng; or

(3) Wen the conduct is the subject of a rehearing
ordered on the basis of fraud or collusion.

B. Suspension of Separation

1. Suspensi on

a. Unless prohibited by this Directive, aseparation
may besuspended for a specified period of not nore than 12

months by the Separation Authority orhigher authority if
the circunmstances of the case indicate a reasonable |1kelihood

of rehabilitation.

b. During the period of suspension, the nenber shall
be afforded an opportunity to neet appropriate standards of
conduct and duty perfornmance.

c. Unless sooner vacated or remtted, execution of
t he approved separation shall be remtted upon conpletion of
the probationary period, upon term nation ofthenmenber’s
enlistnent or period of obligated service, or upon deci sion

of the Separation Authority that the goal of rehabilitation
hasbeen achi eved.

2. Action during the period of suspension

a. During the period of suspension, if there are
further grounds for separation under Part 1, one or nore of
the followng actions may be taken:

(1) Disciplinary action;

(2) New administrative action; or
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(3) Vacation of the suspension acconmpani ed by
execution of the separation if the nenber engages iIn conduct -
simlar to that for which separation was approved (but suspended)
or otherwse fails to nmeet appropriate standards ofconduct

and duty perfornmance.

) b. Prior to vacation of a suspension, the nenmber
shall be notified in witing of the basis for the action and

shal| be afforded the opportunity to consult wth counsel
(as provided in paragraph B.1.£. of Part 3) and to submit a

statenent in writing to the Separation Authority. Therespon-’
dent shall be provided a reasonable period of tinme, but not -
| ess than 2working days, to act on the notice. Ifthe
respondent identifies specific legal issues for consideration
by the Separation Authority, the matter shall be reviewed by

a judge eadvocate or civilian | awer enployed by the governnent
prior to final action by the Separation Authority.

c. Characterization of Service or Description of Separation

1. Types of characterization or description

_ a. At separation, the followng types of characteri -
zati on ofservice or description of separation are authorized
under this Directive:

(%EBSeparation Wi th characterization ofservice
as Honor abl e, neral (under honorable conditions), or Under
Ot her Than Honorabl e Conditi ons.

(2) Entry Level Separation.

_ 3)Order of release fromthe custody and control of
the MIitary Services by reason of void enlistnment or induction.

{(4) Separation by being dropped fromthe rolls
of the Service.

_ b. Any of the types of separation listed in this
section may be used In appropriate circunstances unlessa
limtation is set forth in this section orin Part 1 (Reasons

for Separation).

2. Characterization of service

a. General considerations

(1) Characterization at separation shall be
based upon the quality ofthe nenber’s service, | ncl uding
the reason for separation and guidance in paragraph c.2.b.,
bel ow, subject to the limtations set forth under various
reasons for separation in Part 1. The quality ofservice
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wll be determned in accordance wth standards of acceptable

ersonal conduct and performance of duty for mlitary personnel.
hese standards are found in the 9cMI (reference (d)g, directives
and regul ations issued by the Department of Defense and the
Nllitary Departments, and the tine-honored custons and traditions
a

of mlitary service.

_ (2 The quality of service of a nenber on active duty
or active duty for training is affected adversely byconduct that
Is of anature to bring discredit on the Mlitary Services or is
prejudicial to good order and discipline, regardless of whether’,

t he conduct is subject to ucMJ jurisdiction. Characterization -
may be based on conduct in the civilian community, and the burden
IS on the respondent to denonstrate that such conduct did not
adversel y affect the respondent’ servi ce.

o - (3) The reasons for separation; including the -
sEeC|f|c circunstances that formthe basis for the separation,
shal | be considered on the issue of characterization. As a
general matter, characterization wll be based upon a pattern
of behavior rather than an isolated incident. There are
circunstances, however, in which the conduct or perfornmance
of duty reflected by a single incident provides the basis
for characterization.

4{ Due consideration shall be given to the
menber’ s age, length of service, grade, aptitude, physi cal
and nental condition, and the standards of acceptable conduct
and performance of duty.

b. Types of characterization

_ (1) Honorable. The Honorable characterization is
appropriate whenThe quality of the member's service gener al I%/
has metthe standards of acceptabl e conduct and performance o
duty for mlitary personnel, or is otherwi se so neritorious
that any other characterization would beclearly inappropriate.
. In the case of an Honorable D scharge, an Honorable D scharge
Certificate (DD Form 256) will be awarded and a notation w
be made on the aggropriate copi es of the bD Form 214/5 in
accordance with DoD Directive 1336.1 (reference (S)).

{2) General (under honorable conditions). If a
member's service has been nonest and faithiul, It 1S appropri-
ate to characterize that service under honorable conditions.
Characterization of service as General (under honorable conditions)
s warranted when significant negative aspects of the member's
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conduct Or performance of duty outweigh positive aspects of
tke nmenber’s mlitary record.

(3) Under Ot her Than Honorabl e Conditi ons.

_ . (a) This characterization may be issued in
the follow ng circunstances:

1 Wien the reason for separation |s.
based upon a pattern Of behaviorthat constitutes a signifi-
cant departure fromthe conduct expected of nmenbers of the

Mlitary Services.

2 \Wen the reason for separation is
based upon one or nore acts or omssions that constitute a
significant departure fromthe conduct expected of menbers
of the MIlitary Services. Exanples of factors that may be
consi dered include the use of force or violence to produce
serious bodily injury or death, abuse of a special position
oftrust, disregard byasuperior of customary superior-sub-
ordinate relationships, acts or om ssions that endanger the
security of the United States or the health and wel fare of
ot her nenbers of the MIlitary Services, and deliberate acts
or omssions that seriously endanger the health and safety of

ot her persons.

_ k% This characterization is authorized
only if the nenmber has ‘been afforded the %fportun|ty to request

an Adm nistrative Board, except as provided in section L. of
Part 1 ( Separation in Lieu of Trial by Courts-Murtial).

_ c. uimtations on characterization. Except as other-
W se provided TN LNIS paragrapnh, cnaracterization wll be
determ ned solely by the member's mlitary record during the
current enlistnent or period of service to which the separation
pertains, plus any extensions thereof prescribed by law or
regul ation or effected with the consent of the nenber.

(1) Prior service activities, including records
of conviction by courts-martial, records of absence wthout
| eave, or conm ssion of other offenses for which punishnent
was not 1nposed shall not beconsidered on the issue of charac-
terization. To the extent that such matters are considered
on the issue of retention or separation (subsection a.2. of
this Part), the record of proceedings may reflect express
direction that such information shall not be considered on

the |1 ssue ofcharacterization.

_ (2) Preservice activities may not be consi dered
on the issue of characterization except as follows: jp 3
proceedi ng concerning fraudulent entry into mlitary service
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(subsection E. 4. of Part 1), evidence of preservice
m srepresentations about matters that would have precl uded,

post poned, or otherw se affected the nenber’'s eligibility for
enlistnment or induction nmay be considered on the issue of

characteri zati on.

(3) The Iimtations in subsection A 3.of this Part,
above, as to matters that nmay be considered on the issue of
separation are applicable to matters that may be considered on
the issue of characterization.

(4) Wen the sole basis for separation is a serious
offense that resulted in a conviction by a court-martial that did
not inpose a punitive discharge, the nenber’s service may not be
characterized Under O her Than Honorable Conditions unless such
characterization is approved by the Secretary concerned.

(5) Conduct. in the civilian comunity of a member of
a Reserve conponent who is not on active duty or active duty for

trainin? may formthe basis for characterization Under Ot her Than
Honor abl'e Conditions only if such conduct affects directly the
performance of mlitary duties. Such conduct may formthe basis
of characterization as General (under honorable conditions) only
I f such conduct has an adverse inpact on the overall
effectiveness of the service, including mlitary norale and

ef ficiency.

(§6) A nenber’s voluntary subm ssion to a DoD
treatnment and rehabilitation program and voluntarily discl osed
evi dence of prior personal drug use by the nenber as part of a
course of treatnent in such a program may not be used against the
menber on the issue of characterization. This |inmtation does

not apply to:

_ (a) The introduction of evidence for
| npeachnment or rebuttal purPoses i n any proceeding in which the
evi dence of drug abuse (or |ack thereof) has been introduced

first by the nenber.

Taki ng action based on_independently
| udi ng” evi dence of conti nued drug abuse
a

(.b)
n .
tion

derived evidence, 'inc (
after initial entry into the a treatnent and rehabili

program

_ (7) The results of mandatory urinalysis may be used
on the issue of characterization except as provided in DoD
Directive 1010.1 (reference (t)).
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a. Entrv-Level Separation

(1) A separation shall be described as an Entry-
Level Separation if separation processing is initiated while a
menber is in entry-level status, except in the follow ng
ci rcunst ances:

~(a) Wen characterization Under O her than
Honorabl e Conditions is authorized under the reason for
separation (Part 1) and is warranted by the circunstances of the
case; or

(b) The Secretary concerned, on a case-by-case
basis, determnes that characterization of service as Honorable
Is clearly warranted by the presence of unusual mlitary duty.
The characterization is authorized when the nenber is separated
under Part 1 by reason of selected changes in service obligation

section B.), Convenience of the Government (section C.),
sability (section D.), Secretarial PIenarK Aut hority (section
O ), or an approved reason established by the Mlitary part ment

(section P.).

, (2) In tinme of nobilization or in other appropriate
Cl rcunstances, the ASD(P&R) mamy authorize the Secretary concerned
to delegate the authority in subparagraph c.3.a. (1) (b), above,
(concerning the Honorable Characterization) to a general court-
martial convening authority with respect to nmenbers seining in
operational wunits.

(3) Wth respect to administrative nmatters outside
this Directive that require a characterization as Honorable or
General, an Entry-Level Separation shall be treated as the
required characterization. This provision does not apply to
admnistrative matters that expressly require different treatnent
of an Entry-level Separation except as provided in subparagraph
C.3.a. (4), below

(4) In accordance wth 10 u.s.c. 1163 (reference
w ), an Entry-Level Separation for a nmenber of a Reserve
cofmponent separated fromthe Del ayed Entry Programis “under
honor abl e conditions.”

b. Yoid Enlistments or Inductions A nenber shall not

receive a discharge, characterization of service at separation,

or an Entry-Level Separation of the enlistnent or induction is
voi d except when a constructive enlistnent arises and such action
is required under subparagraph c.3.b. (3), below If
characterization or an Entry-Level Separation is not required,

the separation shall be described as an order of release from
custody or control of the MIlitary Services.
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_ (1) An enlistnment is void in the follow ng
ci rcunst ances:

(a) If it was effected W t hout the vol un-
tary consent of a person who has the capacity to understand

the significance of enlisting in the Mlitary Services,
I ncluding enlistment of a person who is intoxicated or
Insane at the tine of enlistment. 10 U.S.C. §504 (refer-

ence (v)); Article 2(b), UCMI (reference (d)).

: (b) If the person is under 17 years of age.
10 U.S.C. §505 (reference (W)S).

, _ (c) If the person is a deserter from another
Mlitary Service. 10U.S5.C. §504 (reference (v)).

_ _ 2) Al t hough an enlistnment may be void at its
I nception, aconstructive enlistnment shall arise in the case
of aperson serving Wwth a Mlitary Semte who:

. (a) Submtted voluntarily to mlitary
aut hority;

(b) Met the nental  conpetency and m ni mum
10 u.s.c. age qualifications of Sections 504 and 505 of
(references (v? and (w)), at the time of voluntary subm ssion
to mlitary authority;

(¢) Received mlitary pay or allowances; and
(d) Performed mlitary duties.

(3) If an enlistnment that is void at its incep-
tion is followed by a constructive enlistnent within the sane
term of service, characterization of service or description
of separation shall bein accordance with subsection €.2. or
Paragraph C.3.a. of this Part, asappropriate; however, if

he enlistment was void by reason of desertion from another
Military Service, the nmenber shall be separated by an order
of release fromthe custody and control of the Semte regard-
less of any subsequent constructive enlistment. The occurrence
of such a constructive enlistnent does not preclude the Mlitary
Departments, in appropriate cases, fromeither retaining the
menber or separating the nmenber under section E. of Part 1
on the basis of the circunstances that occasioned the original
voi d enlistnent or upon any otherbasis for separation provided

In this Drective.
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c. Dropping fromthe rolls.
fromthe rol ' suchAa%W%%r irsm%u?%ogri%%%?d

b%/ the MIitary Department concerned and a characterization
of service or other description of separation is not authorized
or warrant ed.
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PART 3
PROCEDURES FOR SEPARATI ON

A.  Scope

1.  The supplementary procedures in this Part are appli=~
cable only when required under a specific reason for separation
(Part 1). These procedures are subject to the requirenents
set forth in Part 1 wth respect to specific reasons for

separation.

2. \When a nenber isprocessed on the basis of nmultiple
reasons for separation, the follow ng guidelines apply to
procedural requirenments (including procedural limtations on
characterization of service or description of separation):

a. The requirenents for each reason wll be applied
to the extent practi cabl e.

b. |If a reason for separation set forth in the notice
of proposed action requires processing under the Admnistrative

Board Procedure (section C., below), the entire natter shall
be processed under section C

~e. |If nore than one reason for separation i s approved,
t he gui dance on characterization that provides the greatest

| atitude nmay be appli ed.

- d. Wen there is any other clear conflict between a
specific requirenent applicable to one reason and a general
requi rement applicable to another reason, the specific require-

ment shall be applied.

e. If a conflict in procedures cannot be resol ved
on the basisofthe foregoing principles? the procedure nost
favorable to the respondent shall be used.

B. Notification Procedure

1. Notice . |If the Notification Procedure is initiated

e
under Part I, the respondent shall be notified in witing of
the matter set forth in this section.

~a. The basis of the proposed separation, including
the circunstances upon which the action is based and a
reference to theapplicable provisions of the wiltary

Departnment’s | nplenenting regulation.
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_ b. \hether the proposed separation could result in
di scharge, release fromactive duty to a reserve conponent,

transfer from the Sel ected Reserveto the IRR release from
custody or control of the MIlitary Services, or other form of

separati on.

- c. The |east favorable characterization of service
or description of separation authorized for the proposed

separation.

d. The right to obtain copies of docunents that will
be forwarded to the Separation Authority supporting the basis
of the proposed separation. Cassified docunents may be

summari zed.
e. The respondent’s right to submt statenents.

£, The respondent’s right to consult with counsel
qual ified under Article 27(b)(1) of the UCMI (reference (d)).
Nonlawyer counsel may be-appointed when the respondent Is

depl oyed aboard a vessel or in simlar circunmstances of
separation fromsufficient judge advocate resources as

determ ned under standards and procedures specified by the

Secretary concerned. The respondent also may consult wth
civilian counsel retained at the nenber’s own expense.

_ g. |f the respondent has 6 or nore years of total
active and reserve mlitary service, the right to request an

Adm nistrative Board (section C.).

h. The right to waive paragraphs d., e., f. or g.,
above, after being afforded a reasonable opportunity to consult

wth counsel, and that failure to respond shall constitute a
wal ver of the right.

2. Additional notice requirenments

a. |f separation processing is initiated on the basis
of nmore than one reason under Part 1, the requirements of p,..
graph B.l.a. apply to all proposed reasons for separation.

_ b. If the respondent is in eivil confinenent, absent
Wt hout |eave, or in a reserve conponent not on active duty or
upon transfer to the IRR the relevant notification procedures
In sections D., E., or Fof this Part apply.

c* Additional notification requirenents are set forth

In Part 1, sections C. and D., when characterizatjon of service
as Ceneral (under honorable conditions) is authorized and the

menber 1s processed for separation by reason of Convenience of
the Governnent or Disability.
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3. Response. The respondent shall be provided a reasonable period O
time, but not less than 2 working days, to act on the notice. An extension

may be granted UPON a timely show ng of good cause by the respondent. The
deci sion of the respondent on each Of the riahts set " forth in paragraphs

B.1.d. through g.. above. and applicable provisions referenced In subsection
2. shall be recorded and signed by the respondent end counsel, subject to the

followwng limtations:

a. If notice by mail is authorized under sections D., E.. or F, of
this Part and the respondent fails to acknow edge receipt or submit a tinely
reply, that fact shall constitute a waiver of rights end an appropriate
notation shall be recorded on a retained copy of the appropriate form

. b. If the respondent declines to respond as to the selection of
rights, such declination shall constitute a waiver of rights and en

appropriate notation will be nade on the form provided f Or respondent’s

reply. If the respondent indicates that one or nmore of the rights wll be
exercised, but declines to sign the appropriate form the selection of rights
MAé| be noted and an appropriate notation as to the failure to sign will be
made.

4. Separation Authority

a. The Separation Authority for actions initiated under the
Notification Procedure shall be a special court-martial convening authority
or higher authority. Also, subject to approval by the ASD(P&R), the
Secretary concerned al so may authorize a commanding officer in grade O5 or
above, or a commanding officer in the grade of O-4 who is on an approved
recommended list for pronotion to O5 and who is assigned to command a unit
authori zed a commanding officer in the grade of O5 or above, with a judge
advocate or |egal advisor available to the command, to act as a separation
Authority for a specified reason for separation. If the case was Initiated
under the Administrative Board Procedure and the nenber waived the right toa
heari ng under subsection c.4., below, the Separation Authority shall be en -
official designated under subsection €.6., bel ow

b. The action of the Separation Authority shall be recorded.

c. The Separation AuthoritY shal | determne whether there is
sufficient evidence to verify the allegations set forth in the notification
of the basis for separation. Itarlallegatliy S ngt supparted by a

preponderance of the evidence, It may Not be used as a beeis for separation.

~d. If there is a sufficient factual basis for separation, the
Separation Authority shall determ ne whether separation is warranted under
the guidance in sections A and B. ofPert 2. On the basis of that guidance

the Separation Authority shall direct one ofthe follow ng actions:

(1) Retention;
(2) Separation for a specific reason under Part 1;

_ (%2 Suspended separation in accordance with the guidance in
section B. of Part 2.

e. |If the Separation Authority directs separation or suspended
separation on the basis of nore than one reason under Part 1. the Separafion.
Authority shall designate the mast appropriate basis as the primary reason ---
for reporting purposes.

f. If separation or a suspended separation is directed, the
Separation Authority shall assign a characterization or description in
accordance with section C. of part2.

g. Except when characterization Under O her Than Honorable
Conditions IS directed or the nenber isseparatedon the basis of honpsexual
conduct or a void enlistnment or induction, the Secretary concerned may
aut hori ze the Separation Authority or higher authority to nake a
recomrendati on or determnation as to whether the respondent should be
retained in the Ready Reserve as a nobilization asset to fulfill the
respondent’s total mlitary obligation. This option applies in cases
i nvol ving separation fromactive duty or fromthe Selected Reserve. Section
E. of this Part is applicable if such action is approved.

C. Admipistrative Board Procedure

1. Notice. If an Admnistrative Board is required, the respondent shal
be notified in witing of the matters in this section.

a. The basis of the proposed separation, including the circunstances

uﬁon whi ch the aetion is based and reference to the application provisions of
the Military Departnentas inplenenting regulation.

b. Wether the proposed separation could result in discharge,
rel ease from active duty toa Reserve conponent, transfer fromthe Selected
Reserve to the IRR, release fromthe custody or control of the Mlitary

Services, or other form of separation.
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c. The least favorable charag§erization of service
or description of separation authorized for the propose

separation.

~d.  The respondent’s right to consult with counsel *as
prescribed in paragraph B.1.£. of this Part. However, nonlawyer
counsel may not represent a respondent before an Admnistrative
Board unl ess (1) the respondent expressly declines appoi nt nent
of counsel qualified under Article 27(b)(1) of the UCMJ (refer-
ence (d)) and requests a specific nonlawyer counsel; or (2) the
Separation Authority assigns nonlawyer counsel asassi stant

counsel .

e. The right to obtain copies of docunents that will be
forwarded to the Separation Authority supporting the basis of
the proposed separation. Classified docunents may be sumari zed.

~ f.  The respondent’s right to request a hearing before
an Adm nistrative Board.

_ g. The respondent’s right topresent witten statenments
| nstead of board proceedi ngs.

- h. The respondent’s rightto representation at the
Adm ni strative Board either by Uilitary counsel appointed by the
Conveni ng Authority or bymilitary counsel of the respondent’s
own choice (if counsel of choice is determned to be reasonably

g%%ilable under regulations of the Secretary concerned) but not
oth .

i. The right to representation at the Admnistrative
Board by civilian counsel at the respondent’s own expense.

j. The right to waive the rights in paragraphs d.
t hrough 1., above.

K. That failure to respond after being afforded a
reasonabl e opportunity to consult wth counsel constitutes a
wai ver of the rights in paragraphs d. through i., above.

-1 Failure to appear w thout good cause at a hearing
constitutes waiver of the right to be present at the hearing.

2. Additional notice fequirenents

a. |f separation processing is initiated on the basis
of nore than one reason under Part 1, the requirenents of para-

graph C.l.a. apply to all proposed reasons for separation.

_ b. |If the respondent is in eivil confinenent, absent
W thout |eave, or Iin areserve conponent not on active duty or

upon transfer to the IRR, the relevant notification procedures
in sections D., E, or r. Oof this Part apply.
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_ ~C. Additional notification requirenents are set forth
In sections C. ané D., Part 1, when characterizati on of service
as General (under honorable conditions) is authorized and the

member | S processed for separation by reason of Conveni ence of

the Governnment or Disability.

. 3* Response. The respondent shall be provided a reason-
able period of time, but not [ess than 2 working days, to act
on the notice. An extension may be granted upon a tinely
show ng of good cause by the respondent.” The decision of the
respondent on each of the rights set forth in paragraphs 1.4.
through Ii., above, and applicable provisions referenced in
subsection 2., above, shall be recorded and signed by the
respondent and counsel, subject to the followmng limtations:

a. |f notice by mail i s authorized under sections .,
E.f or F. of this “Part and the despondent fails to acknow edge
receipt or submt a timely reply, that fact .shall constitute
a wai ver of rights and an appropriate notation shall be recorded ©

on a retained copy of the appropriate form

~b. If the respondent declines to respond as to the
selection of rights, such declination shall constitute a
wai ver of rights and an appropriate notation will be nmade on

the form provided for respondent’s reply. If the respondent
| ndi cates that one or nore of the rights will be exercised,

but declines to sign the appropriate form the selection of
rights will be noted and an appropriate notation as to the

failure to sign will be nade.

4,  \Miver.

_ a. |If theright to a hearing before an Adm nistra-
tive Board is waived, the case will be processed under sub-
section B.4. of this Part (Notification Procedure), but the
Separation Authority in such cases shall be an official desig-

nat ed under subsection C.é6.

b. When authorized by the Secretary concerned, a
respondent entitled to an Adm nistrative Board may exercise
aconditional waiver after a reasonable opportunity to consult
W th counsel under paragraph c.1.d. A conditional waiver is
a statement initiated by a respondent waiving the right to a
board proceeding contingent upon receiving a characterization
of service or description of separation higher than the | east
favorabl e characterization or description authorized for the
basis of separation set forth in the notice to the respondent.

5.  Hearing procedure. |f a respondent requests a hearing
before an Admnistrative Board, the follow ng procedures are

appl i cabl e:
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a. Composition

(1) The Convening Authority shall appoint to the
Adm nistrative Board at |east three experienced comm ssioned,
warrant, or nonconm ssioned officers. Enl i sted personnel
appointed to the Board shall be in grade E-7 or above, and shall
be senior to the respondent. At |east one nenber of the Board
shall be serving in the grade of O4 or higher, and a majority
shall be comm ssioned or warrant officers. The senior nenber
shall be the president of the board. The Convening Authority also
may appoint to the Board a nonvoting recorder. A nonvoting | egal
advi sor may be appointed to assist the Board if authorized by the
Secretary concer ned.

(2) If the respondent is an enlisted menber of a
Reserve conponent or holds an appointnent as a Reserve
conm ssioned or warrant officer, the Board shall include at | east
one Reserve officer as a voting nenber. Additionally, all Board
menbers wll be comm ssioned officers if an Under QO her Than
Honor abl e Characterization (UOTHC) fromthe Reserve conponent is
aut hori zed to be issued. (See 10 U.s.C., Section 1163 (reference
(w)) . Voting menbers shall be senior to the respondent™s reserve
grade (see 10 uU.s.c. Section 266 (reference (x)).

, (3) The Convening Authority shak} lnsure that the
opportunity to serve on Admnistrative Boards IS given to women

and mnorities. The nere aﬁpointnent or failure to appoint a
menber of such a group to the Board, however, does not provide a

basis for challenging the proceedi ng.

(4) The respondent may chal | enge a voting nmenber of
the Board or the |egal advisor, if any, for ‘cause only.

.~ b. Presidina Officer The president shall preside and
rule finally on all matters of procedure and evidence, but the

rulings of the president may be overruled by a magjority of the

Boar d. |f appointed, the |egal advisor shall rule finally on all
matters of evidence and chal I'enges except challenges to him or

her sel f.

C. Witnesses

(1) The respondent may request the attendance of
t nesses in accordance with the inplenenting instructions of the
I

Wi
Mlitary Departnent concerned.

(2) In accordance wth such instructions, the
respondent may submt a witten request for tenporary duty (TDY)
or invitational travel orders for wtnesses. Such a request shall
obtain the followng matter:

_ ~(a) A synopsis of the testinobny that the witness
| s expected to give.
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_ (b) An explanation of the rel evance of such
testinony to the issues of separation or characterization.

_ (c) An explanation as to why witten or recorded
testinmony would not be sufficient to provide for a fair

det erm nati on.

(3) The Convening Authority nay authorize expenditure
of funds for production of winesses only it the presiding officer

(after consultation with a judge advocate) or the |egal advisor
(1 f appointed) determ nes that:

_ (a) The testinony of a witness is not
cunul ati ve;

_ (b) The personal ap?earance of the witness is
essential to a fair ‘determnation on the iIssues of separation or

characteri zati on;

_ (c) Witten or recorded testinony will not
acconpl i sh adequately the sane objective;

| (d) The need for live testinony is substantial,
material, and necessary for a proper disposition of the case; and

_ (e) The signifipance of the personal appearance
of the witness, when bal anced against the practical difficulties

in produci n% the wtness, favors production of the witness.
Factors to be considered in relation to the bal ancing test

I nclude, but are not limted to, the cost of produci ng the
wtness, the timng of the request for production of the w tness,
the potential delay in the proceeding that nmay be caused by
producing the witness, or the |likelihood of significant
Interference wwth mlitary operational deploynent, nission
acconpl i shnent, or essential training.

(4) If the Convening Authority determnes that the
personal testinony of a witness Is required, the hearing wll be

post poned or continued if necessary to permt the attendance of
the wtness.

_ (5) The hearing shall be continued or postponed to
provide the respondent with a reasonable opportunity to obtain a
witten statenent fromthe witness if a wtness requested by the
respondent is unavailable in the follow ng circunstances:

(a) When the presiding officer determ nes that
t he personal testinony of the witness IS not required,
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o _ (b) When the conmmanding officer of a
mlitary wtness determnes that mlitary necessity precluded
the witness’ attendance at the hearing; or

_ (c) When a civilian wtness declines to
attend the hearing.

f6) Subpar agraph c.5.c., above, does not authorize
a Federal enployee to decline to appear as a wtness if directed

to do so in accordance wth applicable procedures of the
enpl oyi ng agency.

d. Record of Proceedings. In cases where the Board
recommends separation, the record of the proceedings shall be
kept in summarized formunless a verbatimrecord is required by
the Secretary concerned. | n cases where the Board recomends
retention, a record of the proceedings is optional unless
required by the Secretary concerned. However, a sunmmarized or
verbati mrecord shall be prepared in any case where the board
recommends retention and the Separation Authority elects to
forward the matter to the Secretary concerned under subparagraph
C.6.d. (2)(b), below. The Board reporter shall retain all
materials necessary to prepare a transcript should the
Separation Authority elect to forward the case to the Secretary.
In all cases, the findings and recomendations of the Board
shall be in verbatimform

e Presentation of Evidence. The rules of evidence for

courts-na}tia! and ot her judicial proceedings are not applicable,
before an Admnistrative Board. Reasonable restriction shall be
obsgrved, however, concerning relevancy and conpetency of

evi dence.

f. Rights of the Respondent

(1) The respondent may testify in his or her own
behal f, subject to the provisions of Article 31(a), UMCJ

(reference (d)).

(2) At any tinme during the proceedings, the
respondent or counsel may submt witten or recorded matter for
consi deration by the Board.

_ (3) The respondent or counsel may call witnesses in
his or her behalf.

_ (4) The respondent or counsel may question any
W t ness who appears before the Board.

_ (5) The respondent or counsel nay present argunent
prior to when the Board closes the case for deliberation on

findi ngs and recomendati ons.

g. Findings and Recommendstijons
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(1) The Board shall determne its findings and
recomrendations in cl osed sessions. Only voting nenbers of the
board shall be present.

_ - (2) The Board shall determne whether each
all egation in the notice of proposed separation is supported by

a preponderance of the evidence.

. ~ (3) The Board shall then determ ne under the
gui dance in section A of Part 2 whether the findings warrant
separation wth respect to the reason for separation set forth
in the Notice. |f nore than one reason was contained in the
Notice, there shall be a separate determnation for each reason.

_ (4) The Board shall make recommendations on the
fol | om ng:

() Retention or Separation. The Board shall

recomend retention or separation.

(b) Suspension of Separation. If the Board
recommends separation, it may recomrend that the separation be
suspended i n accordance With section B. of Part 2, but the
recomendation of the Board as to suspension is not binding on
the Separation Authority.

(c) Characterization of Service or Description

of Separation. |f separation or suspended separation is
recommended, the Board shall recommend a characterization of
service or description of separation as authorized in Part 1
(Reasons for Separation) in accordance with the guidance in
section C. of Part 2.

() IIanaigz_&g_nhg_ﬂsgdz_agﬁsz%g-. E
when the Board has recommended separation on the basis gfept

honosexual conduct or has recommended characterization of
service Under Ot her Than Honorable Conditions, the Secretary
concerned may authorize the Board to nake a recommendation as to
whet her the respondent should be retained in the Ready Reserve
as a mobilization asset to fulfill the respondent’s total
mlitary obligation. This option applies to cases involving
separation fromactive duty or fromthe Sel ected Reserve.

Section E. of this Part is applicable if the action is approved.

b. : horitv

~a. The Separation Authority for actions initiated under
the Adm nistrative Board Procedure shall be a general court-

martial convening authority or higher authority. The Secretary
concerned also may authorize a conmanding officer in grade O7

or above with a judge advocate or |egal advisor available to his
command to act as a separation authority in specified

circunstances.  \Wen an Administrative Board recomends
characterization of service as Honorable or General
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(under honorable conditions ), the Separation Authority may
be exercised by an officer desi gnat ed under suhsectionB. 4.
Wwhen the case has been initiated under the Notification
Procedure and the hearing is aresult ofa request under
paragraph B. 1. g., the Separation Aut hority shall be as
designated in subsection B. 4.

b. In every case in which characterization of service
Under other Than Honorable Conditions is recommended, the
record of the Board' s proceedings wil 1 be reviewed by a judge
advocate or ecivilian attorney enpl oyed by t he Military Department
prior t 0 action bythe Separation Authority. S8Suchreviewisnot
required when another characterization is recommended unless the

respondent | dentifies specific legal issues for consideration by
the Separation Authority. ’

c. The respondentw || be provided with a copy of
the Board' s statenent of facts andrecommendati ons.

d. The Separation Authority shall take action in
accordance W t h t hi s subparagraph, the requirements of Part 1
W th respect to the reason for separation, and the guidance
In Part 2 on separation and characterization.

(1) . If the Separation Aut hority em roves the
reconmendat i ons of the Board Oon the i ssue of” s@ aration.or

characterization (or both)this constitutes approval of the
Board *s findings and recommendations under para rﬁgﬁ C 5 ¢

unl ess the Separation Authority expressly modifies such findi ngs
or reconmendati ons.

_ 2) If the Board recommendsretention, the Separation
Aut hority nay "take one thefel | ow ng acti ons:

(a) Approve the recomendation.

_ (b) Forward the matter to the Secretary
concerned with a reconmendati on f£or separati on based upon
the circumstances of the case. In such a case, the Secretary
may direct retention orseparation. |f the Secretary approves
separation, the characterization of serviece or description
of separation w |l be honorable, General (under honorable
conditions ) or anEntrylLeve 1 Separation under the guidance
| N section C. of Part 2.

_ (3) If the Board recommends separation, the
Separation Authority may:

(a) Approve the Board' s reconmmendation;

_ ( b). Approve the Board s reconmendations,
but nodify the recommendationsby one or more of the f 01 | ow ng
actions when appropriate:
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_ 1 rove the separation but suspend
execution as prOVIdedTﬁ\pspection B. of Part 2.

o 2_Change the character of service or
descri pti on of separatlon to a more favorable characterization

or description.

_ 3 Chanae the Board’ s recommendation.
If amy, concerning transfer to the IRR.

_ (¢) Di sapprove the Board's recommendation
and retain the respondent.

(4 If the Separation Authority approves the
Board's findings and recommendations in Wwhole or in part
with respect to more than one reason under Part 1, the
Separation Authority shall designate the most appropriate

basis. s the primary zeason for reporting purposes.

(S) If the Sefaration Authority finds legal
pre judice o0 a substantial xight of the respondent or deter-
robes that the f£indings of the Board have been obtained by
fgraud or col | usi on, the case nay be referred to « new board.
No member df the new board shall have served ONn e prior board
that considered the case. The Separation Authorlt?/ may not
e pprove fi ndi ngs and recommendations less favorable t 0 't he
respondent than those rendered by the previous board unl ess
t he Separation Authority finds t fraud or collusion in
the previous board 4s attributable to the respondent or an
| ndi'vidual e cting onthe respondeat's behal f.

D. Additional Provisions Concerninga Members Confined b
T Vi1 _AULNOTTL!Es

1. I£ proceedings under this Part have been initiated
® gainst e respondent confined by eivil ® uthorities, the case
may be processed in the absence of the respondent. para-
graph €. 5 «.@. of thisg Part isnot appl i cabl e except insofar

es suchrights can be exercised by counsel en behal f of the
respondent.

2. The following requirements apply:

o 0 The notice shall contain the matter set forth
in subsection B.l of this Part or subsection C. 1. (Notice
in the Administrative Board Procedural ,as ® ppropriate.

The notice shall be delivered personally to the respondent
or sent by registered mail or certified mail , return receipt

requeeted (Or Dy an equi val ent form of notice i f such service
is not available fOr deliveryby U S. mail at an addr ess

outside the Uanited States. If the member refuses to acknow edge
recelpt of notice, the' 1ndividual whomailsthenotification
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shall prepare a sworn Affidavit of Service by Mail (Ssee DoD
Directive 1215.13, (reference (r)% which w il be inserted in
the menmber’s personnel file together wth PS Form 3800.

b. |f delivered personally, receipt shall be acknow
ledged in witing by the respondent. |f the respondent does
not acknow edge receipt, the notice shall be sent by nmil as
provi ded in paragraph 2a., above.

c. The notice shall state that the action has been
suspended until a specific date (not |ess than 30 days from:
the date of delivery) in order to give the respondent the
oPportunlty to exercise the rights set forth in the notice.

T respondent does not reply by such date, the separation

authority shal 1 take appropriate action under subsection B. 4.
of this Part.

, d. The nane and address of the mlitary counsel for
appoi nted consultation shal 1 be specified in thé notice.

_ e. u1f the case involves entitlenment to an Adm nis-
trative Board, the respondent shall be notified that the
board will proceed in the respondentss absence and that the
case may be presented on respondent *s behalf by counsel for
t he respondent.

E.  Additional Requirenents for Certain Menbers of Reserve
Conmponent s

1. Menbers of reserve conponents not on active duty

a. Ifproceedings under this Chapter have been initi-
agai nst a member of a reserve conponent not on active
. the case may be processed in the absence of the nenber
he foll ow ng circunstances:

(1) At the request of the menber;

at ed
duty
In t

( 2 ) If the member doesnot respond to the notice

of proceedings on or before the suspense date provided theiein;
or

_ (3 ) If the menber fails to appear at a hearing
as provided in paragraph C. 1.1.

~b.  The notice shal 1 contain the matter set forth in
subsections B. 1. or C 1. of this part, as appropriate.

c. Iftheaction involves a transfer to theIRR
under circunstances in which the procedures in this enclosure
are applicable, the member wil 1 be notified that the character
of service upon transfer to the IRR also wll constitute the
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character of service upon discharge at the completion of the
mlitary service obligation unless specified conditions estab-

lished by the Secretary concerned are net.

2. Transfer to the IRR  Upon transfer to the IRR the
menber Wl De notif ied of the f ol | ow ng:

_ a. The character of service upon transfer from
. active duty or the Selected Reserve to the IRR, and that the
char act er of service upon conpletion ofthemlitary service
obligation wil 1 be the same unless specified conditions estab- °
lished by the Secretary concerned are net.

_ ~b. The date upon which the mlitary service obli ga-
tion will expire.

€. The date bywhich the nenber nmust submt evidence
of satisfactory conpletion of the specified conditions.

3. If the nenber submts evidence of conpletion of the
specified conditions but the MIlitary Departnent proposes to
| ssue a discharge other than an Honorable Discharge, the
Notification Procedure shall be used. An Administratijve
Board is not required at this point notwthstandi ng the
menber ‘s years of service.

4. |f the member does not submit such information on or
before the date specified in the notice, no further proceedi ngs
are required. The character ofdischarge at the conpletion
of the mlitary service obligation shalT be the sane as the
character of servi ce upon transfer fromthe Sel ect ed Reserve
{0 the IRR.

5. The follow ng requirenents apply tothe notices
requi red by subsections E. 1. and 2. of this Part.

a. Reasonable effort should be made to furnish conies
of the notice to the nenber through personal contact by a *

representative ofthecomand. | n such a caseawitten
acknow edgnent of the noti ce shallbeobtai ned.

b. |f the menber cannot be contacted or refuses to
acknow edge receipt of the notice, the notice shall be sent
by registered or certified mail, return receipt requested
(or by an equi val ent form of noticeif such service by U. S.
Mail iIs not available for delivery at an address outside the
United States ) to the nost recent address furnished by the
menber as an address for receipt or forwarding of official
mail. The individual who nmails the notification shal 1 prepare
a Sworn Affidavit of Service by Mail ( see DoD Directive 1215.13
éreference (r) ),which will _ be inserted in the nenber’s personnel

| | e together with PS For m 3800.
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F. Additional Requirenents for Menbers Beyond mititary Control
By Reason of _Unaut hor T Zed ADSENCe -

1. Determnation of applicability. |If thg eneralcourt-
martial convenrng authorrty or higher authori t}? etermines

that separation is otherw se appropriate under this Directive,
a nenber may be separated without return to mi litary control
In one or nore of the the f 01 low ng circumstances:

~a. Absence without authority after receiving notice,:
ofinitiation of separation processing.

_ b. When prosecution of a menber who i s absent
wi thout authority appears to be barred by the statute of
limtations, Article 43, ocMI (reference (d)).

_ c. Whena nmenber who is an alien is absent
wi thout |eave and appears to have gone to a f oreign country
where the United States has no authority to apprehend the
member under a treaty orother agreenent.

2. Notice. Prior to execution of the separation under “

paragraphs TDb. or 1. c., the menber will be notified of the
| mm nent action by registered mail orcertified mail? return
recei pt requested (or by an equival ent form of Notice if
such service by U.S. Mil is not avajlable for delivery at
an address outside the United States) to the menber’s [ ast
known address or to the nextof kinunder regulations pre-
scribed by the Mlitary Departnment concerned. The notice
shal 1 contain the matter set forth in subsections B. 1. or
Cl ., as appropriate, and shal 1 specify that the action has
been suspended until a specific date (not |ess than 30 days
fromthe date of mailing) in order to give the respondent
the opportunity to return to mlitary control. Iftherespondent
does not return to mlitary control by such date, the separation
a%cjt ?cr)]r_ltypsk%al 1 take appropriate action under subsection B. 4.
0 s Part. .

. Menbers ofreserve conponents. See 10 U.S. C  §1163

3
(referenCé (X) ) WLth respect to lrmtations onseparation of
nenbers of reserve conponents.
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A RESPONSIBILITY

_ 1. Only the nmenber’s commander is authorized to initiate fact-finding
i nqui ries involving honosexual conduct. A conmander nay initiate a fact-
finding inquiry only when he or she has received credible information that
there I's basis for discharge. Conmmanders are responsible for ensuring that
inquiries are conducted properly and that no abuse of authority occurs.

2. A fact-finding inquiry may be conducted by the commander personally
or by a person he or she appoints. It may consist of an exam nation of the
information reported or a nore extensive investigation, as necessary.

3. The inquiry should gather all credible information that directly
relates to the grounds for possible separation. Inquiries shall be [imted
to the factual circunstances directly relevant to the specific allegations.

4. If a conmander has credible evidence of pross ible crim nal conduct, he
or she shall follow the procedures outlined in the Manual for Courts-Marti al
and i nplenmenting regulations issued by the Secretaries of the Mlitary
Departnents concerned (reference (y) )

B.  DEFINITIONS

1. Bisexual, A person who engages in, attenpts to en?age in, has a
perenS|ty to engage in, or intends to engage in honosexual and heterosexual
acts.

2.  commandexr, A conmissioned or warrant officer who, by virtue of rank
and assi gnment, exercises primary command authority over a n1l|tar¥ o
organi zation or prescribed territorial area that under pertinent official
directives is recognized as a “ command. *

_ 3. Credible Information. Credible information exists when the
i nformation, considering ? source and the surrounding circunstances,
e

ng it
supports a reasonable belief that a Service menber has engaged in honosexual
conduct. It requires a determ nation based on articulable facts, not just a
belief or suspicion.

4. Homosexual. A person, regardless of sex, who engages in, attenpts to
engage in, has a propensity to engage in, or intends to engage in honpsexual
acts.

5. Homosexual Conduct.  “Honpbsexual conduct” is a honpsexual act, a
statement by the nenber that denonstrates a propensity or intent to engage in
honosexual acts, or a honosexual marriage orattenpted narriage.

~a. A “honpsexual act= means any bodily contact, actively undertaken
or passively permtted, between nenbers of the sane sex for the purpose of
sat1sfying sexual desires and any bodily contact (for exanple, hand-holding
or kissing, in nost circunstances) that a reasonabl e person woul d understand
to denonstrate a propensity or intent to engage in such an act.

b. A “statenent that a nenber is a honobsexual or bisexual, or words
to that effect, * means él) | anguage or behavi or that (2% a reasonabl e person
woul d believe (3) intends to convey the statement (4) that a person engages
in or has a propensity or intent to engage in hompsexual acts. This includes
statements such as *I ama honosexual, *‘I am gay,” *I ama lesbian, “l have
a honosexual orientation, * and the |ike.

4-1



c. A “honpsexual marriage or attenpted marriage” iS when a nmenber
has married or attenpted to marry a person known to be of the same biol ogical
Sex.

d.  “Propensity to engage in honbpsexual acts” neans nore than an
abstract preference or desire to engage in honosexual acts; it indicates a
1 ikel ihood that a person engages in orw !l engage in honosexual acts.

0. | Sexual Orieptation, A sexual attraction to individuals of a
particul ar sex.

C. BASIS FOR CONDUCTING INOUIRIES

_ A commander will initiate an inquiry only if he or she has credible
!Pfornatlon that a basis for discharge exists. A basis for discharge exists
| f

1.  The nmenber has engaged in a honosexual act.

2. The menmber has said that he or she is a honosexual or bisexual, or
made sone other statenent that indicates a propensity or intent to engage in
honosexual acts; or

3. The menber has married or attenpted to marry a person of the same
Sex.

D. PRQCEDURES

1. Informal fact-finding inquiries and adm nistrative separation _
procedures are the preferred method of addressing honpbsexual conduct. This
does not prevent disciplinary action or trial by courts-martial when
appropri ate.

_ 2.  Commanders shall exercise sound discretion regarding when credible
information exists. They shall examne the information and decide whether an
inquiry is warranted or whether no action should be taken.

3.  Conmanders orappointed inquiry officials shall not ask, and nmenbers
shall not be required to reveal, their sexual orientation. However, upon
recei pt of credible information of honpbsexual conduct, commanders or
appointed inquiry officials muy ask nmenbers if they engaged in honosexual
conduct. But the menber should first be advised of the DoD policy on
homosexual conduct.  Should the menber choose not to discuss the matter
further, the commander shoul d consider other available inf ormat ion.

4. At any given point of the inquiry, the commander or appointed inquiry
official nust be able clearly and specifically to explain which grounds for
separation he or she is attenpting to verify and how the infornation being
collected relates to those specific separation grounds.

5. A statenent b% a Service menber that he or she is a honosexual or
bi sexual creates a rebuttable presunption that the Service menber engages in
honmosexual acts or has a propensity or intent to do so. The Service nenber
shal | be given the opportunity to present evidence that he or she does not
engage in honosexual acts and does not have a propensity or intent to do so.

6. The Service nmenber bears the burden of proving, by a preponderance of
the evidence, that he or she is not a ﬁerson who engages in, has a propensity
to engage in, or intends to engage I n honosexual acts.

E. CREDIBLE | NFORVATI ON poES NOT EXI ST, FOR EXAMPLE. WHEN -
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1. The individual is suspected of engaging in honosexual conduct, but
there is no credible information, as defined, to support that suspicion; or

2. The only information is the opinions of others that a nenber is
honosexual ; or

3. The inquiry would be based on runmor, suspicion, or capricious clains
concerning a nenber’s sexual orientation; or

4. The only information known is an associational activity such as goin%
to a gay bar, possessing or reading honbsexual publications, associating wt

known honosexuals, or marching in a gay rights rally in civilian clothes.
Such activity, in and of itself, does not provide evidence of honpsexual

conduct .

F.  CREDIBLE INFORMATION EXISTS, FOR EXAMPLE, WHEN

1. Areliable person states that he or she observed or heard a Service
menber engagi ng in honbsexual acts, or saying that he or she is a honpbsexual
or bisexual or is married to a nenber of the same sex; or

. 2. Areliable person states that he or she heard, observed, or

di scovered a nenber make a spoken or witten statenent that a reasonable
person woul d believe was intended to convey the fact that he orshe engages
inor has a propensity or intent to engage in honosexual acts; or

3. Areliable person states that he or she observed behavi or that
amounts to a non-verbal statement by a nmenber that he or she is a honosexual
or bisexual; i.e. , behavior that a reasonable person would believe intended
to convey the statenment that the menber engages in or has a propensity or
intent to engage in honosexual acts.

G  LEGAL EFFECT

The procedures set forth in this enclosure create no substantive or
procedural rights.
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